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Editorial 
WE HAVE NOT MOVED. 


You will perhaps have noticed that our new 
Chicago street number, as shown in this issue, is 30 
South Market street, instead of the familiar 126 
Market. Our Chicago readers will, of course, know 
the reason, but for the benefit of our out-of-town 
readers, many of whom have made pleasant calls 
upon us during the past years, we want to say that 
we have not moved. 

The change in numbers is brought about by a 
renumbering of the business part of the city, re- 
cently ordered, and which becomes effective to-day. 

Weare still in our old quarters, where we shall 
be glad to see any of our readers, when the oppor- 
tunity presents itself. 
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THE ISSUE FOR RAILWAYS. 


If the process of analysis should determine that 
the application of the Fourth Section as amended is 
to be applied absolutely, the railways can only take 
one step it seems to us, and that is the increasing 
of terminal rates so that the grading to interior lo- 
calities from termini is a compensatory schedule. 

In line with suggestions in the recent hearings 
concerning legislation to be sought by certain mar- 
kets, if a satisfactory conclusion is not arrived at 
and the more drastic efforts to be made it is appar- 
ent wisdom for railways to contemplate some rear- 
rangement for the not distant future. The prosperity 
of the country taken as a whole and the danger of 
a radical disruption of business seems not to deter 
those who seek ‘commercial expansion without re- 
gard to geographical advantages or national chan- 
nels of competition. 

The selection of a business location and the ter- 
ritory available for its products is a question of 
personal judgment, and the owner of the business is 
responsible, but if the railways are to be forced to 
take over the burden of mistakes along the lines of 
the plan proposed, it is well to see the condition now 
and take the most effective medicine while the case 
is in a serious way. If we must have chaotic con- 
ditions, let us reduce the time of uncertainty. 


A MINIMUM RATE. 


Counsel for one of the shippers’ organizations, 
speaking on the question of reasonable rates, went 
so far as to say that the next legislative step will 
be granting the Interstate Commerce Commission 
authority to name a minimum rate. Certain ship- 
ping interests have very recently expressed a will- 
ingness to see the legalizing of railway associations 
for tariff publication and supplying rate information. 

We have heard prominent railway authority 
approve the minimum rate theory as a protective 
measure, and as making more vital the reasonable 
rate idea and conserving the interests of the smaller 
in comparison to the interests of the powerful in 
business. It has been advanced to us that it will 
minimize, too, the measure of great discrimination 
between localities. It certainly would not increase 
it, and if it moves toward more equity between 
shippers, it will inure to the benefit of carriers, for 
revenue can be protected as well by preventing rates 
that are too low, wherever they may be, and who- 
ever may use them, as it can by advancing those 
already considered high enough, and possibly with 
the approval at all times of the majority, both among 
shippers and transportation companies. 

This question of further authority puts more 
of a burden on the Commission, but with sentiment 
in favor of government control of rates, the basis is 
at the present not evenly balanced and can be thus 
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consistently equalized. Whatever assistance the 
commissioners may require they should have, in the 
policy of placing them where they can properly 
apply consideration to both sides of a question, now 
regulated only in one of its effects. 


Reaffirms Former Demurrage Cut 





Sacramento, Cal., March 31.—The state railroad com- 
mission, after hearing, has reaffirmed its former order 
reducing intrastate reciprocal demurrage rates from $6 
to $3 per car per day. Other provisions of the order 
are as follows: 


(a) Forty-eight hours free time, computed from the first 
7 a. m. after cars are placed, and notification of arrival is given 
to consignee, will be allowed for unloading all commodities, 
except oil from tank cars, for which 24 hours free time will be 
allowed. 


(b) When cars are stopped in transit upon request of ship- 
pers or consignees for any purpose, 24 hours free time, com- 
puted as set out in this rule, will be allowed. 


(c) Twenty-four hours free time, computed as set out in 
this rule, after notice of arrival at billed destination, will be 
allowed when cars are diverted or reshipped to another desti- 
nation. Except within the frée time allowed in this rule, every 
shipper shall be subject to demurrage charge at the rate set 
out in rule 1, 

The rule in respect to ordering cars contains the 
following provision enabling the shipper to get ad- 
ditional cars: 


A shipper’ may order cars for placing at any time within 
15 days from the time of the order, and the carrier shall be re- 
quired to place the cars on the date required by the shipper, 
except that on orders of three cars or less the carrier shall be 
allowed 48 hours to place such cars for loading after the first 
7 a. m. following the receipt of the order; 72 hours for any 
number of cars more than three and less than six; 96 hours 
for any number of cars more than five and less than eight; 120 
hours for any number of cars more than seven and less than 
eleven; and for each three additional cars in excess of ten, 24 
hours additional time.» Each of such periods of time shall be- 
gin to run at the first 7 a. m. following the receipt of the order. 

Under the former rules the shipper who desired cars 
had to deposit with the carrier 25 per cent of the amount 
of the freight charges. Under the new law he gives a 
bond in $20 for the first car and $15 for each additional 
ear. This bond shall satisfy the requirements of this 
rule until the carrier shall have been forced to resort 
to it for payment of cars ordered and not used, in which 
event the shipper shall be required to furnish a new 
bond. 

Any railroad receiving from a connection cars of 
freight consigned to any point on or beyond its line shall 
forward these cars within 24 hours over its road toward 
destination under a penalty of forfeiting to the consignee 
$3 a day for each car so delayed. 

Provision is made for allowing free time to both car- 
rier and shippers for bunched cars either by reason of 
bunching in delivery or bunching because of accumu- 
lated numbers in excess of daily shipments. This rule 
applies to both loading and unloading. 

Extraordinary conditions of weather preventing the 
loading and unloading of freight will be considered by 
the commission, which will determine whether an exten- 
sion of free time should be allowed. Causes beyond the 
control of the carrier and preventing the delivery of cars 
will also be considered. 

Each railroad subject to the jurisdiction of the com- 
mission must make a monthly statement of demurrage 
paid and received. Each railroad agent is required to 
keep a daily record of applications for cars received at 
his station. 
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LONG AND SHORT HAUL 





The question presenting more 
complexities than any other heard 
by the Interstate Commerce Commis- 
sion is the proper interpretation and 
application of the Fourth Section. 
Through representatives of the 
American-Hawaiian Line of steam- 
ers and the Santa Fe and Southern 
Pacific railways, the fact that com- 
petition by sea is potential has been 
developed. As to what effect this 
competition ought to have on the rate structure is 
a matter differently regarded by various sections. 

Gardiner Lathrop of the Santa Fe and other lead- 
ing counsel contend for no more radical steps than 
those already taken. Counsel for the Atchison road 
also expresses the belief that the amendment to the 
Fourth Section only modifies the statute to the end 
that the powers of the Interstate Commerce Commis- 
sion are at present no more nor no less, except that 
they are now to be exercised upon application and 
a proper showing by railways and that prior to the 
amendment initiative rested with the roads, while now 
they must seek official approval for any application 
from government. 

Counsel for certain of the intermountain markets 
in some cases argue to the contrary and seek an abso- 
lute application of the new clause making it effective 
to intermediate territory, the short haul being a part 
of the longer haul and on the route to the coast termini. 

There is, too, the question of the extension of the 
rates east of Chicago and whether the basis from 
Chicago west shall be carried beyond the Pittsburg- 
Buffalo line. In other words, whether this line is not 
the limit for the reflective influence of rates, from either 
New York or Chicago via competitive routes. 

It was testified that as low as 50 cents per 100 
pounds is made by the steamship line from its east- 
ern pier; hence, if the absolute theory may prevail, 
it must mean a material advance in rates to Pacific 
Coast termini. It seems to us that the Interstate Com- 
merce Commission is facing the proposition of either 
substantially approving the present general status, al- 
ways having in mind the shippers’ right to protest 
against specific: rate bases, or else an _ entire re- 
arrangement of rate-making in the far West. The real 
result of the latter proposal is very serious, and will 
undoubtedly be so carefully considered by the Com- 
missioners as to protect and conserve investments now 
existent and in operation for years. Otherwise, for some 
years to come present business must be chaotic in 
nature and until new forms of commerce can supersede 
the existing methods. 

In the quite noticeable diversity of opinion relative 
to the needs of localities, it would seem that this 
phase of legislation has been given more consideration 
in its local effect than in its general result to pro- 
ducing centers of long establishment, In the final issue 
it is hoped that the majority interests will be conserved 
and the whole territory fairly treated. 

In the absolute application of the coast termim! 
rates to intermountain territory, it would seem impos 
sible to accept the theory that the material increase of 
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coast rates, all rail, would be forbidden by government, 
for in order that lines may operate properly this will 
be imperative. There is, too, something to be said in 
behalf of those centers where business has chosen more 
advantageous locations for distribution and its right to 
get the benefit of natural superiority. W. B. B. 


- . 
Again Decides Peanut Case 

Jackson, Miss., March 31.—The state railroad com- 
mission has again issued an order fixing intrastate rates 
for the transportation of peanuts. The latest schedule 
to be adopted effects a slight reduction from the rates 
previously ordered. The mandate of the commission, as 
spread on the minutes of the recent meeting, reads as 
follows: 

“It is ordered that the order of February 21, fixing 
rates on peanuts, be set aside and annulled, and that the 
following rates on peanuts be and they are hereby fixed 
and adopted, applicable on all the railroads in the state 
of Mississippi, effective on and after April 5, 1911, to-wit: 

“Over one line, minimum car 20,000 pounds. Fifteen 
miles or less, 5 cents per 100 pounds; ten miles or over 
five miles, 5 cents; fifteen miles or over ten miles, 6 
cents: twenty miles or over fifteen miles, 6% cents; 
twenty-five miles or over twenty miles, 7 cents; thirty 
miles or over twenty-five miles, 7% cents; thirty-five 
miles or over thirty miles, 7% cents; forty miles or over 
thirty-five miles, 8 cents; forty-five miles or over forty 
miles, 8% cents; fifty miles or over forty-five miles, 81% 
cents; fifty-five miles or over fifty miles, 9 cents; sev- 


enty miles or over fifty-five miles, 10 cents; 100 miles’ 


or over seventy miles, 10% cents; 125 miles or over 100 
miles, 11 cents; 140 miles or over 125 miles, 111%4 cents; 
150 miles or over 140 miles, 12 cents; 175 miles or over 
150 miles, 12% cents; 200 miles or over 175 miles, 13 
cents; over 200 miles, 15 cents, 

When over two lines, add 25 per cent. 
than carload lots, add 33% per cent. 


When less 


Would Construct New Railroad 


Albany, N. Y., March 31.—The public service com- 
mission, second district, has received a petition from the 
Halite & Northern Railroad Company asking for a cer- 
tificate of convenience and a necessity for the construc- 
tion of a steam railroad in the towns of Leicester and 
York, Livingston County, covering a distance of 3.18 
miles. The railroad is proposed to connect the Sterling 
Salt Company’s plant with the Genesee & Wyoming Rail- 
road Company. 

The railroad will erect a depot for the reception and 
delivery to the public of all classes of freight and later 
on to provide passenger and express service. The rail- 
road after construction is to be leased to the Genesee 
& Wyoming Railroad Company, 

It is proposed to construct the railroad out of the 
proceeds of its capital stock, of which the authorized 
amount is $100,000, all common, and it is intended that 
no preferred stock or bonds shall be issued. ‘ The peti- 
tion states that $40,000 of capital stock has been sub- 
scribed for, payable in cash at par. The issuance of the 
capital stock and the approval of the commission as io 
the manner cf crossing highways is also asked for. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


—_—_. 


Hands Down Decision in Texas Case 


OPINION NO. 1523 
No. 1675. 
(20 I. C. C. Rep., 463.) 
RAILROAD COMMISSION OF TEXAS 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY ET AL. 


Submitted April 15, 1910. Decided February 22, 1911. 


Upon complaint against the advanced class and commodity rates 
from St. Louis to Texas common points, made effective 
on August 10, 1908, by the carriers comprising the South- 
western Tariff Committee and their connections, and after 
careful consideration of the record, having in mind the in- 
terest of the public, of shippers, and of such of the de- 
fendant lines as draw their revenues largely if not entirely 
from those rates, it is Held: 


1. That the advanced rates as a whole have not so increased 
the revenues of the defendants as to make them extor- 
tionate or to yield earnings that are unduly large, as 
alleged; and that no grounds have been shown for any 
substantial disturbance of them. 


2. That the advanced commodity rates as a whole are not un- 
reasonable, it being understood that any particular rate 
or set of rates in-those schedules are still open to attack 
upon any of the grounds ordinarily assigned in challenging 
the reasonableness of rates. 


3. That the present class rates from St. Louis to Texas common 
points are unreasonable and unduly discriminatory, and 
that just and reasonable class rates for the future between 
said points should not exceed those set forth in the report. 

Jewel P. Lightfoot, attorney general of Texas; James 
D. Walthall and R. E. Crawford, assistant attorneys gen- 
eral, and S. H. Cowan, for complainant. 

Robert Dunlap, J. W. Terry,and N. A. Stedman, for 

Atchison, Topeka & Santa Fe Railway system. 

E. B. Peirce, for Chicago, Rock Island & Pacific Rail- 
way Company and subsidiary lines and El Paso & South- 
western system. 

Fred H. Wood, C. H. Yoakum, and R. C. Duff, for St. 
Louis & San Francisco Railroad Company and subsidiary 
lines. 

F. C. Dillard, H. M. Garwood, and J. P. Blair, for 
Southetn Pacific lines. 

James Hagerman, Joseph M. Bryson, Coke, Miller & 
Coke, and A. H. McKnight, for Missouri, Kansas & Texas 
Railway Company and its lines in Texas. 

James C. Jeffery, Martin L. Clardy, and Alexander G. 
Cochran, for Missouri Pacific Railway Company and St. 
Louis, Iron Mountain & Southern Railway Company. 

S. H. West, E. B. Perkins, and Roy F. Britton, for St. 
Louis Southwestern Railway Company and subsidiary lines. 

John A. Eaton, J. W. McLoud, Duval West, E. C. Eliot, 
J. W. Terry, Baker Botts, Parker & Garwood, T. J. Free- 
man, Andrews, Ball & Streetman, Coke, Miller & Coke, 
E. B. Perkins, M. A. Spoonts, N. H. Lassiter, A. W. Hous- 
ton, Hiram Glass, W. L. Hall, Claude Pollard, R. C. Duff, 
and N. A. Stedman, for various other defendant companies. 

S. H. Cowan, J. C. Lincoln, H. C. Barlow, and U. S. 
Pawkett, for the various interveners. 


Report of the Commission. 
HARLAN, COMMISSIONER: 

On March 15, 1903, all the class rates and most of the 
commodity rates from St. Louis and Kansas City to Texas 
common points were advanced by the carriers interested 
in that traffic, the extensive territory taking rates based 
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on St. Louis being also necessarily affected by the in- 
crease. This readjustment of rates on a higher level was 
the occasion of a thorough investigation instituted by the 
Commission for the purpose of inquiring into the question 
of their reasonableness. The report was announced on 
August 16, 1905, under the title In the Matter of.Class and 
Commodity Rates From St. Louis to Texas Common Points, 
11 I. C. C. Rep., 238, and the view expressed was that, 
while the advances on the whole seemed to be without 
justification, this did not appear with sufficient certainty 
to warrant the Commission in ordering the old rates to be 
restored. 

Although many individual rates were subsequently 
modified, the rate structure established at that time was 
not subjected to any general revision until August 10, 
1908, when the railroads comprising the Southwestern 
Tariff Committee, and their connections, again advanced 
the class rates from St. Louis to Texas common points, 
the increases ranging from 10 cents per 100 pounds on 
class 1 to 4 cents per 100 pounds on class E. Advances 
were also made in many of the commodity rates. These 
advances had the effect also of increasing the rates from 
the territory east of the Mississippi River, regardless of 
the crossing through which the traffic moves, the rates 
from that territory to Texas common points being based 
generally upon the St. Louis rates. 

On the same day on which the increased rates went 
into effect the railroad commission of Texas filed this 
formal complaint attacking them as unjust, unreasonable 
and discriminatory. While the petition also alleges that 
the advance of March 15, 1903, resulted in unjust and 
unreasonable rates and asserts that the rates in effect 
prior to that advance were just and reasonable under the 
conditions then prevailing, the record is directed almost 
entirely to the increased rates that became effective or 
August 10, 1908. One of the defendants, as we may say in 
passing, regards it as clear that upon a comparison of the 
schedule of 1903 with the schedule of 1908 it will be found 
that the rates as a whole have been reduced since the 
advance of 1903, and the leading traffic witness for the 
interveners conceded that the advance of 1903 had not 
operated to impede the free movement of traffic to Texas 
common points or to yield the carriers unreasonably large 
earnings. In our view of the record,the only substantial 
issue before us is as to the propriety of the advance of 
1908. It is alleged, however, that both these readjust- 
ments of the southwestern rates were the result of con- 
certed action on the part of the defendants, and were, 
therefore, in violation of the so-called Sherman anti-trust 
act. 

Shortly after the petition of the complainant had been 
filed some fifteen traffic associations and shippers of St. 
Louis, Chicago and Texas, as well as cther persons inter- 
ested in rates to the Southwest, filed intervening petitions 
also attacking the new schedule of rates as unreasonable 
and discriminatory; it may be well to add that one or two 

associations in Texas, on being requested to intervene, 
declined to do so. Issue having been joined in this broad 
way, the cause was set for hearing at St. Louis, and sub- 
sequently at San Antonio. Some testimony was also taken 
at Chicago and at Washington. The result is a record of 


over 3,500 typewritten pages, which has been carefully ab- 
stracted in printed form, There have also been prepared 
three printed volumes, embracing more than 250 exhibits, 
in which the financial, traffic, rate and other statistics 
bearing upon the controversy are exhaustively laid before 
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us. The case is carefully presented upon briefs, and was 
also argued orally and at length by counsel representing 
the various interests involved. While the record has peep 
subjected to careful scrutiny and study, we regard it as 
unnecesasry to attempt in this report to set forth any 
extended summary of the testimony or of the exhibits. 
From the view that we take of the controversy it wij) 
suffice to make a briéf outline of the record, and with 
equal brevity to indicate our conclusions and the reasons 
that have led us to these results. 

It may be well, in the first place, to refer to the con- 


tention of the complainant that the rate advances in ques- 


tion were the result of an agreement between the carriers 
in violation of the so-called anti-trust act, and that this 
raises a presumption that they were unreasonable. This 
point has been urged in other cases and the Commission 
has uniformly held that it has no powers in the enforce- 
ment of that legislation; so that even if the rates were 
advanced by agreement, as alleged, that fact does not fur. 
nish a foundation upon which we may base a finding that 
they are unlawful under the act that we administer. We 
need not, therefore, examine the testimony with a view to 
ascertaining whether or not it shows a concert of action 
on the part of the defendants resulting in the advance in 
rates of August 10, 1968. Nor shall we indulge against the 
advanced rates any presumption of unreasonableness on 
the theory that they were established in consequence of 
an agreement among the defendants. 

Counsel for the complainant seem to think that the 
larger part of the traffic to Texas points moves on class 
rates. The defendants, on the other hand, assert that the 
bulk of the traffic moves upon special commodity rates, or 
under exceptions to the classification having the effect of 
commodity rates. Their leading traffic expert presented 
exhibits indicating, as he thought, that an overwhelmingly 
greater proportion of the total traffic must move on com- 
modity rates. He thought, indeed, that this would be self: 
evident to one experienced in such matters, and his own 
view was that not to exceed 7 per cent of the total move 
ment takes class rates. The chief rate witness for the 
complainant was of the opinion that no more than 20 per 
cent takes class rates. We may properly assume that ap 
exact statement of the class tonnage would lie somewhere 
between these two estimates. 

In the tariff of August 10, 1908, there were about 11) 
special commodity items naming rates to Texas common 
points from the Mississippi River and territory beyond. 
It appears that advances were made in 54 of these items, 
while 44 carried reductions, and in 12 items the commoé- 
ity rates were unchanged. One of the exhibits offered by 
the defendants shows the number of changes made be 
tween 1903 and 1908 in the rates on articles moving under 
commodity rates or on exceptions to the classification. 
It indicates the number of reductions, as well as the num 
ber of advances made in such rates during that period. 
The total changes between March 31, 1903, and July 41, 
1908, in tariff series I, as shown on the exhibit, amounted 
to 2,399, of which 1,730, or 72 per cent, were reductions 
and 669 changes, or 28 per cent, were advances. Tie 
changes made in other tariff series are worked out in the 
same way and show substantially similar results. 
hibit, however, as the complainant points out, is withou: 
special value when considering the particular issue 20¥ 
before us, for the advances may have been applicable t° * 


The ex 


substantially greater volume of tonnage than moves under 
the reduced rates, in which event their percentage of the 
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total rate changes would fail to indicate the real result 
of the changes on the revenues of the defendants. The 
utmost that may be said of the exhibit is that it shows an 
apparent tendency during the five years from 1903 to 1908 
toward a reduction in commodity rates and in rates ap- 
plicable on articles moving under exceptions to the classifi- 
cation. It may be well at this point to note that after this 
petition was filed substantial reductions were made in a 
number of the commodity rates advanced on August 10, 
1908, so that at the time of the oral argument, as counsel 
for the complainant conceded, some of the grounds of com- 
plaint had voluntarily been removed by the defendants. 
It is also doubtless trut that in some instances the rates 
then advanced have since been still further increased. 

The class rates in effect before and after August 10, 


1908, are shown, in cents per 100 pounds, on the following 
table: 










































































Clete Seco ccciee 1 2 3 4 Se Se ee es oe. 
Old Rate........ 137 121 104 96 7 79 70 858 46 39 
New Rate....... 147 129 112 102 80 85 75 62 50 43 







The amount of the advances made on that date in the 
several classes, in cents per 100 pounds, were as follows: 


Class 






a. Oo DS 
., & 4 65-4 





Py 8 ee P 1 2 3 4 oh 
Advance ....... 10 8 8 6 5 







It should be noted also that the class rates put in 
effect on March 15, 1903, above contrasted with the new 
rates of 1908, were themselves substantially higher than 
the class rates that were in effect on January 1, 1894, as is 
shown on the following table: 









Ce Ci seans ose 1 2 3 4 


Se Pe ae 





Rate of 1894....130 113 97 90 70 74 65 54 43 39 
Rate of 1903....137 121 104 96 75 79 70 58 46 39 
Increase ..... 7 8 7 6 5 es 4 3.68 





The advances in the class rates necessarily had the 


effect of advancing the rates, in substantially similar per- 
centages, on articles moving under exceptions to the classi- 
fication. The advances in the commodity rates varied and 
can best be ascertained by an examination of the new 
rates with the old rates. It is said that the average ad- 
vance was about the same as the average advance in the 
class rates. The rates on a number of important commod- 
ities, of which there is a heavy tonnage, were not touched 
at all, among them being grain, grain products, live stock, 
lumber, sash, doors, coal, packing-house products, sugar, 
molasses, glucose and canned goods; many of these rates 
could not be increased because they were still under the 


control of orders entered by this Commission in formal 
proceedings. 


















The extent of the traffic affected by the advanced rates 
does not clearly appear. Counsel for the Texas lines, tak- 
ing a middle ground between two other estimates of 40 and 
60 per cent, seem to think that they affected about 50 per 
cent of the Texas interstate traffic. Counsel for the com- 
Plainant, on the other hand, assert very positively that 
the traffic moving under the increased rates did not exceed 
10 per cent of the total tonnage of any one of the railroads 
involved in this proceeding, and in most cases did not ex- 
ceed 5 per cent of their tonnage. The two views, being 
based upon different standards of comparison, are not nec- 
essarily inconsistent, but we infer that the. defendants 
think the advanced rates affected a larger volume of traffic 
than the complainant is willing to concede. Nor was there 
my agreement among counsel as to the amount of the 
Mcrease in the revenues accruing to the defendants under 
the new schedules. The freight traffic manager of the 
Missouri, Kansas & Texas, speaking of his own road, said 
that the increase affected only a small part of the traffic 
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and that “we do not get enough added revenue to pay us 
for the trouble we have gone to in trying to sustain the 
advance. ” Referring to the wholesale rate changes made 
since the advance of 1903, aggregating about 8,000 items 
in all, in which, he asserts, reductions predominated, coun- 
sel for the Rock Island says that it “is not even clear that 
the readjustment of 1908 resulted in any added income to 
the carriers, although it was undoubtedly the intention 
that should be the effect.” It is alleged in the petition 
that the advanced rates will add $2,600,000 a year to the 
revenues of the carriers, but no testimony on the point 
was Offered by the complainant. Counsel for the Texas 
companies express the opinion that the total increase in 
the revenues of the carriers defendant “would range in the 
aggregate anywhere from $500,000 tc about $1,250,000 per 
annum.” 

The hearing proceeded largely upon the general the- 
ory that the question before us was whether the financial 
condition of the defendants was such as to warrant this 
increase in their net earnings. It was alleged in the peti- 
tion that the rates complained of were extortionate upon 
the basis of the value of the defendant properties, and un- 
reasonable as well as discriminatory on other grounds. At 
the opening of the hearing the complainant, through its 
counsel, undertook to show, in support of this and kindred 
allegations, that the average net earnings of the defend- 
ants upon the fair value of their several properties ex- 
ceeded the average net returns on business enterprises in 
general in that part of the country. The defendants, on 
the other hand, undertook to justify the increased rates 
by showing a need of additional revenue. As heretofore 
stated, no less than 250 exhibits were offered in evidence 
before the taking of testimony was concluded, many of 
them relating to the financial condition of the defendants 
and analyzing in various ways their revenues and the 
general nature of their traffic and their earnings. With 
one or two exceptions, no witness was called to testify as 
to the reasonableness of any particular rate that went into 
effect on August 10, 1908. As a matter of fact, it was an- 
nounced by the Commission at the first hearing that the 
reasonableness of individual rates would not be looked into 
upon this complaint. Stated generally, then, the question 
before us is whether the net earnings of the defendants 
upon their several properties were such as to justify them 
in securing an increase or revenue by readjusting their 
rates on a higher level. As an incident to this general 
issue is the related question, strongly urged upon our at- 
tention by the complainant whether, assuming that further 
revenues were reasonably required in order to yield the 
defendants just returns on the value of their investments, 
the defendants could properly increase their earnings, with 
that end in view, by putting the burden upon a small part 
of their traffic instead of spreading it more widely over 
their whole traffic. The defendants took the position, on 
the other hand, that when rate advances covering as much 
as 50 per cent of the traffic are challenged as being unjust 
and unreasonable, and the defense is that additional rev- 
enue is required in order to earn a reasonable return on 
the investment, the allegation of unreasonableness is met 
if that defense is established. 

The testimony touching the revenues of the defend- 
ants and the value of their lines is so voluminous and the 
exhibits so numerous and so varied in character and pur- 
pose that it will serve no useful end to attempt to describe 
and analyze them extensively in this report. Out of the 


mass of available financial statistics in the record the 
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complainant calls special attention to a table, and a com- 
pilation based upon it, both set forth in full in its brief. 
The table was prepared by our division of statistics from 
reports made by the defendants to the Commission for the 
fiscal years ending June 30, 1903, 1904, 1908 and 1909. It 
embraces certain figures respecting each of the many de- 
fendants to this complaint. The compilation based upon 
it is limited to a few of the more important lines shown 
on the table; using the figures of the table, it purports to 
show that the profits for the fiscal year 1909 were sufficient 
to yield returns on a valuation of $25,000 per mile, ranging 
from 5.17 per cent, in the case of the International & Great 
Northern, to 16.77 per cent, in the case of the Atchison, 
Topeka & Santa Fe; and returns, on a valuation of $30,000 
per mile, ranging from 4.31 per cent to 14 per cent, respec- 
tively. The table is relied on as showing that the returns 
on the investments of the defendants in their railroad 
properties were “ample to pay 6 per cent on valuations of 
from $30,000 to $70,000 per mile;” and the compilation is 
regarded as demonstrating that the earnings of the de- 
fendants generally were such as not to justify the advance 
of 1908 in their rates. 

The table and the compilation have impressed us as 
affording a simple and clear starting point for this in- 
quiry, but in view of the extent of the table we shall repro- 
duce from it here only the figures relating to the Missouri, 
Kansas & Texas Railroad Company. Of the four trunk lines 
that are defendants, namely, the Missouri, Kansas & Texas, 
the Atchison, Topeka & Santa Fe, the Chicago, Rock Island 
& Pacific, and the St. Louis & San Francisco, it is believed 
that the Missouri, Kansas & Texas, from a traffic stand- 
point, is probably the most typical and representative. 
The other three defendants operate large systems with 
lines running into and through a much wider and more 
diversified territory, while all the traffic moving over the 
Missouri, Kansas & Texas, under the rates involved in 
this proceeding, passes over its main line, extending to 
Texas points both from St. Louis and from Kansas City. 
The figures of the table relating to that road are as fol- 
lows: 

Increase, 1909 


——yYear ending June 30—— over 1903. 
Name of road and item. Per 
1903. 1904. 1908. 1909. Amount. Cent. 
Missouri, Kansas & 
Texas Ry. Company: 


Operating revenues 

per mile of road...$6,623 $6,160 $7,579 $8,236 $1,613 24.35 
Operating expenses 

per mile of road... 4,806 4,511 5,349 


5,751 945 19.66 





Net operating rev- 
enue per mile of 


OS ee ae eee $1,817 $1,649 $2,230 $2,485 $688 36.76 
Estimated valuation per mile of read operated, 1909: 
On basis of 6 per cent net operating revenue........... $41,417 


On basis of 5 per cent net operating revenue........... 49,700 


The comparison in the fourth and fifth columns of 
this table between the net operating revenues of 1903 and 
1909 is not accurate, for the reason that the accouiting 
system of that company in 1903 differed somewhat from 
that later put in effect under the order of this Commission. 
From the operating expenses per mile of road for 1903, 
amounting to $4,806, should be deducted, to make the com- 
parison accurate, the sum of $291 per mile for additons 
and betterments charged to operation during that year. 
This gives us a net operating revenue of $2,108 per mile 
of road, instead of $1,817, and reduces the percentage of 
the “Increase, 1909 over 1903,” from 36.76 to 17.88. 

The compilation based upon the foregoing table also 
shows some slight inaccuracies in the statement of the 


percentages but, disregarding these errors as immaterial, © 


it is reproduced here in full from the complainant’s brief: 
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Net operating rev- 
enue per mile of 








Railroad railroad for year 
Company. 19 *Per cent. Per cent. 
A., T. & S. 16.77 14.00 
Cc, RL & 7.28 6.07 
C., R-1. & 9.40 7.84 
Ft. W. & R. 8.88 7.49 
G., H. & s. 8.41 7.01 
G., C. & §. 8.80 7.33 
Bi OR te See ee cog Srleels b Kea cine ® » 84s 7.40 6.16 
we Ge Oe 9.94 8.58 
is. Mae Me SI Ad wu ales Bvie'c H09 web Crredes 5.17 4.3] 
St. L. & S. 10.56 8.80 
st. L.. L M. & 11.38 9.49 
Ws MR ae det cake eRat es dGcad dite’ 2,112 8.45 7.04 
*Equals per cent of profit on a valuation of $25,000 per mile, 
+Equals per cent of profit on a valuation of $30,000 per mile 


We do not know what instructions were given to our 
division of statistics when it was requested to prepare the 
table, but it seems to be reasonably clear that it was 
not informed of the theory which it was intended by coun- 
sel to illustrate. We have verified the figures and, except 
in the particular above referred to, find them to be accu- 
rate with respect to what they purport to show. It is 
apparent, however, that the table has no such significance 
as is assigned to it. 

The net operating revenues of the Missouri, Kansas 
& Texas for the year 1909 are stated on the table at 
$2,485 per mile of road, and this, based on the 3,072.21 
miles of road operated, is substantially correct, the exact 
amount being $2,484.86. At the end of the table is a com- 
putation showing that $2,485 is 6 per cent on a hypothet- 
ical valuation of $41,417 per mile of road operated, and 5 
per cent on a hypothetical valuation of $49,700 per mile. 
In the table, as it appears in full in the complainant’s 
brief, larger results are shown with respect to some of the 
defendants and smaller results with respect to others. The 
table as a whole is relied on as showing that the present 
and prospective earnings of the defendants are such as to 
afford no justification for the advances in their rates. But, 


as a matter of fact, the table is a mere computation. The 
“net operating revenue” of a railroad is not a basis upon 
which we may rest conclusions as to the profits on the 
investment. A number of deductions must first be made 
before we can know what has been the net return to the 
owners of the prcperty on any given valuation per mile of 
road. Taxes, for instance, are not regarded as an operat- 


ing expense, since they run against the property whether 
it continues in operation or not. In the case of the Mis 
souri, Kansas & Texas they amounted for the year 1909 
to $967,308.70, or at the rate of $314.86 per mile of rcad 
operated. The table takes no account of this important 
item. For the year ending June 30, 1909, the gross operat: 
ing revenues of the Missouri, Kansas & Texas system 
from rail operations, less operating expenses, were $7,633. 


508.56. If to this amount we add $65,615.14, representing 
the payments made by other lines for the use, as joint 
facilities, of certain portions of the mileage owned by the 
Missouri, Kansas & Texas, we get an aggregate income 
from operation during that year of $7,699,123.70. After 


deducting the gross taxes to the amount above mentioned 
and a deficit of $13,693.98 in the conduct of outside mat 
ters having only a collateral relation to railroad oper 
tions, and deducting also the amount of $77,277.82 paid for 
the hire of equipment, we arrive at the sum of $6,640,843.20 
available for the payment of rents for the use of the facil- 
ities of other carriers, and for road exclusively leased, and 
for interest on the funded debt, and for dividends on the 
outstanding stock. That aggregate amount, when divided 
by the total operated mileage, namely, 3,072.21 miles, gives 
us the sum of $2,161.59 per mile of road operated instead, 
of the sum of $2,485 shown on the table in question. The 
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rents for the use of facilities of other carriers, amounting 
in 1909 to $518,262.73, are omitted from this computation 
on the theory that they are analogous to interest on cap- 
ital invested in the property in the form of its funded debt. 
It thus appears that the Missouri, Kansas & Texas, in- 
stead of showing a net return during the year 1909 on its 
entire system of 6 per cent on the valuation of $41,417 per 
mile of road operated, as indicated in the table, actually 
earned a return at that rate on a valuation of $36,026 per 
mile and instead of earning a return of 5 per cent on a 
valuation of $49,700 per mile of road operated, as the table 
indicates, actually earned a return at that rate on a valu- 
ation of $43,232 per mile. The earnings for that year, 
available for rents, interest and dividends, amounted to 7 
per cent on a valuation per mile of road operated of but 
$30,880. The figures for the year ending June 30, 1910, 
were not shown in the table, but, working them out in the 
same manner from the company’s report to the Commis- 
sion, we have ascertained that its net return for that year 
per mile cf road operated was $2,055.77, being 5 per cent 
on a valuation of $41,115 per mile of road operated and 6 
per cent on $34,263 per mile. It was 7 per cent on but 
$29,368.14 per mile. The net return ascertained for the 
year 1908 amounted to $2,026.16 per mile of road operated, 
or slightly less than for 1910. These corrected figures 
materially reduce the percentages shown in the compila- 
tion on the assumed valuations of $25,000 and $30,000 per 
mile, the net earnings for 1908 and 1910 being less than 7 
per cent on $30,000 a mile, instead of 858 per cent, as 
shown on the compilation. 

The importance of these figures is obvious. In the 
first place, it must be remembered that the return of the 
Missouri, Kansas & Texas on its investment, available for 
interest and dividends, as we have endeavored here cor- 
rectly to state it for the years 1909 and 1910, includes the 
increase in revenues accruing under the advanced rates 
of which complaint is made, and would, of course, be mod- 
ified if worked out on the basis cf the old rates. At this 
point it may be well also briefly to refer to the testimony 
of the engineer of the complainant as to the value of the 
property. He put the average value per mile of fifteen 
roads in the state of Texas at $22,082.35, to which he 
added for betterments, paid for out of operating expenses 
and not reported, the sum of $3,000 per mile, making an 
approximate average value of $25,000 per mile, based on 
the Texas commission’s valuation of 1894, plus expendi- 
tures for permanent improvements since made. He ex- 
cludes any subsequent increment in the value of the real 
estate composing the right of way and terminal properties 
of these roads, and excludes also any allowance in the 
value of the road on account of the element known among 
railroad engineers as “seasoning.” The witness also con- 
ceded, during the course of his testimony, that the valua- 
tions made by the state commission in 1894 were “close” 
valuations, and did not include some factors entering into 
the cost of construction that are now included when valua- 
tions are made in that state. He refers to the subsequent 
Valuations as being more liberal. Moreover, on cross- 
examination he stated that if valuations of the same roads 
should be made today—that is to say, in 1909—they 
“would run upward of $30,000 per mile.” He also affirma- 
tively assigned to the Missouri, Kansas & Texas lines in 
Texas a value in 1909 of $30,000 per mile. In making this 
Statement it is understood that he included the value of 
its real estate at that time, but again excluded the item of 
Seasoning. In this connection it is not without interest 
to note that the lines of that company in Texas were 
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assessed in 1908 for taxing purposes at a sum aggregating 
$31,085 per mile. 

In view of the more settled conditions prevailing in 
the states of Kansas and Missouri, we cannot doubt that 
if an inventory or physical valuation of the lines of the 
Missouri, Kansas & Texas in Oklahoma, Kansas and Mis- 
souri were now made by the same witness and in the 
manner in which valuations are to-day made in Texas he 
would give to the road in those states a somewhat higher 
value than he concedes to the Texas lines of that com- 
pany. If so, the valuation that he would place upon the 
whole system would be higher than the $30,000 per mile 
that he assigned in 1909 as the value of its lines in Texas. 
Just how much his estimate would be on the lines in the 
other three states is a matter of conjecture. The lines in 
Kansas were assessed in 1908, for the purposes of taxation, 
at a sum aggregating $40,809 a mile, and in Oklahoma at 
$37,195 a mile. The lines in Missouri were assessed in 
the same year at the rate of $15,058 a mile, and the ex- 
planation made of record is that property in that state is 
assessed for taxing purposes at one-third its real value. 
It is also said that property in Oklahoma is assessed at 
but two-thirds of its value. If we attach any significance 
to these official tax figures as having some relation to the 
real value of the property, it seems reasonable to conclude 
that the estimate for the whdie system of this company, 
if now made by the engineer of the Texas commission and 
on the Texas basis, would exceed the valuation of $29,- 
368.14 per mile upon which, as above shown, the net profit 
on the investment for the year 1910 yielded a return of 7 
per cent. And such income, it must again be observed, 
accrued under the advanced rates of 1908, of which com- 
plaint is made. We do not hesitate to conclude from the 
information at hand that, if the figures relating to the 
other defendant carriers, as shown on the table and com- 
pilation, should be analyzed and corrected in the way in 
which we have here corrected and attempted to analyze 
the figures relating to the Missouri, Kansas & Texas, the 
net income, available for interest and dividends, of the 
majority of them would be found to yield materially less 
than 6 per cent on a valuation of $30,000 per mile. 

The foregoing estimate of $30,000, which the engineer 
of the state commission assigned as the value per mile 
of the Missouri, Kansas & Texas in 1909, is confined, as 
heretofore indicated, to the lines of that company in the 
state of Texas. Although it makes allowance for the 
increased value of the real estate, it is based largely on 
the valuation of the property made by that commission 
in 1894. In the proceeding in which the advance of 1903 
was under consideration (supra) this Commission, while 
expressing the opinion that the valuations made by that 
commission in 1804 had not been made in a haphazard 
way, as there contended, but on a well-defined plan, never- 
theless pointed out some defects in them. We do not wish 
to be understood as here criticising the valuation then 
made of the Missouri, Kansas & Texas property, or of any 
of the properties involved in this proceeding. We now 
know, however, from the engineer of that commission that 
they were close and not liberal valuations, and were made 
without including some items that have been allowed for 
in its subsequent valuations. 

No physical or inventory valuation of the property of 
that company in Oklahoma, Kansas and Missouri has been 
put on the record before us; nor has any official valuation 
been made in those states, so far as the record indicates. 
We have no available basis, therefore, fcr arriving at any 
notion of the value of the whole system. Under these 
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circumstances we have thought that it might throw light 
on the question before us to get some idea of its market 
or commercial valuation as of a date approximating as 
closely as possible the date of the Texas commission’s val- 
uation of the Texas end of the system. And this we have 
done, as we shall endeavor to explain in some detail. 

The Missouri, Kansas & Texas system as a whole, 
comprising a total owned mileage of 2,768.12 miles, was 
capitalized on June 30, 1910, at the rate of $68,837 per mile, 
the outstanding capital consisting of $13,000,000 in pre- 
ferred stock, $63,301,200 in common stock (including nine 
shares of the Téxas company not accounted for) and $114,- 
249,000 in bonds, making an aggregate of $190,550,200 of 
securities outstanding, excluding $3,600,000 of short-time 
notes not assignable to the railroad property. The “cost 
of roads and equipment” account on that date, less the 
reserve for accrued depreciation, is shown on the books 
of the company at $191,168,283.39, or an average of $69,- 
060.69 per mile. The capitalized value per mile of road 
is not to be regarded, however, as having any significance 
in this controversy, nor do we attach any weight to the 
book value appearing on the accounts of the company. 
They are shown here simply by way of comparison with 
what is claimed by the petitioners to be the real value of 
the property and with what we hereinafter refer to as its 
restated value. ; 

The company went into the hands of receivers on 
November 1, 1888, and was turned back to the owners 
of the property on July 1, 1891, having been reorganized 
without a foreclosure. The receivers’ books, covering 
three years, and the general books of the reorganized 
company from July 1, 1891, to July 1, 1900, a period 
of some twelve years in all, have disappeared. We 
have ascertained from our own records, however, that 
the capital stock and bonds outstanding when the re- 
ceivers took the property amounted to $93,040,344.65. 
In the reorganization the old securities were retired and 
new securities were issued aggregating $124,310,000. 
It thus appears that over $31,000,000 of additional cap 
ital securities were issued in the reorganization, al- 
though there was substantially no increase in the mile- 
age of the company, and no capital expenditures that 
we have been able to locate beyond the sum of $4,207,- 
749.03, expended by the receivers on account of better- 
ments and equipment, The entry transferring the 
property from the receivers to the owners was not 
available, but it is apparent that the new securities 
were charged to cost of road and equipment at par, 
for that account one year after the reorganization was 
about $1,000,000 in excess of the company’s capital 
obligations. The reorganization, therefore, does not ap- 
pear to have lightened the financial burdens of the 
company; on the contrary, it seems to have reshouldered 
its load, with substantial additions and with no cor- 
responding increase of its capital assets representative 
of cash expenditures. 

While it is true that market quotations are subject 
to many inuences that have little relation to earning 
power, nevertheless, in the absence of a physical or 
inventory valuation, or of an opportunity to investigate 
the company’s early books of account, the market 
value is the only means now aavilable to us for ar- 
riving at any impression as to even the approximate 
cash value of the property at the time of its reor- 
ganization. Starting, then, on June 30, 1892, one year 
after the reorganization, when the cost of road and 
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equipment account, as shown on the company’s books, 
amounted to $125,295,641.96 and covered 1,513.92 miles 
of road, it appears that the average book cost per 
mile was $82,762.39. On the basis of the quotations 
on the company’s principal issues of stocks and bonds 
on that date, using the book value of the securities 
on which no quotations were available, the market 
value of the $124,310,000 of securities then outstanding 
was but $54,717,066.25, an apparent overcapitalization, 
one year after the reorganization, of $69,592,933.75. De 
ducting this amount from the cost of road and equip. 
ment on June 30, 1892, as above stated, there is left 
the sum of $55,702,708.21 as the restated or commercial 
value of the property at that time. On this basis the 
commercial or market value, per mile of road, of the 
entire road both inside and outside the state of Texas, 
at a period almost two years prior to the date of the 
valuation of the Texas portion of the system by the 
Texas commission was $36,793.69, which seems to be 
less than the company’s outstanding bonded obligations 
per mile of road on that date. It may be well here 
to add that this hypothesis must be accepted with a 
full understanding of the conditions that may affect 
its value for this purpose, and upon the assumption 
that normal conditions existed in the security market 
on the date in question, As a matter of fact, there 
were some fluctuations during 1892 in the market 
quotations on these securities, but they were not ex- 
tensive enough materially to modify these computations. 

Writing off, as explained, some $69,000,000, and as- 
suming the value of the road on June 30, 1892, to 
have been $55,702,708.21, as stated, we find that the 
company subsequently acquired 1,254.20 miles of road, 
for which it issued or assumed securities to the extent 
of $43,252,800. This sum appears on its books as the 
cost of the additional road and equipment. Instead of 
accepting that amount, we have taken the market value 
of such securities, of the acquired properties or of 
the parent company issued in the acquirement, as were 
quoted on the day on which the several additions to 
the system were made, amounting to $17,455,008, and 
have taken the book value of the securities on which 
no quotations were available, amounting to $12,278,500. 
The two sums aggregate $29,733,508, and this amount 
we use in our computation instead of the sum of 
$43,252,800 shown on the books of the company as the 
cost of the additional mileage and equipment. Added 
to the restated value heretofore given we get a total 
of $85,436,216.21, to which we add $21,505,568.11 for 
coal properties acquired, new equipment purchased, and 
expenditures for construction and improvements charged 
to cost of road and equipment, making a total of 
$106,942,084.32, which may be defined as the restated 
cost of the road and equipment on June 30, 1908. To 
this sum we add certain items representing permanent 
improvements made and new equipment acquired be 
tween 1893 and 1907, and charged to operating expense; 
certain improvements made and new equipment ac 
quired, and charged to income from 1902 to 1909; and 
certain improvements made in 1910 and charged to 
profit and loss, the details of which need not be here 
stated, but which aggregate $15,174,889.89. We also add, 
on account of permanent improvements made and new 
equipment acquired in 1909 and 1910, the sum of $1- 
701,764.32, which amount was charged to road and 
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equipment, After making certain adjustments resulting 
in a net deduction of $474,637.96, we arrive, as the re- 
stated value on June 30, 1910, at the sum of $123,- 
344,100.57, covering a total mileage of 2,768.12 miles 
owned, and 19.29 miles of road leased, the total appar- 
ent investment per mile of road owned on this hypothe- 
sis being $44,475.17, and that of the leased mileage 
being put at the arbitrary value of $12,000 per mile 
assigned to it in the lease. 

We take up now the net earnings of the company 
in order to ascertain their percentage on that valua- 
tion per mile of road. From the total net operating 
revenues we deduct taxes, the hire of equipment, and 
rents paid for the use of joint tracks, the revenue from 
which is included in the gross operating revenues; we 
also deduct rents accrued for 19.29 miles of track leased 
from the Vicksburg, Shreveport & Pacific Railroad Com- 
pany. The result for the year 1910 is a net return, 
available for interest and dividends, on the restated 
valuation of 4.74 per cent, and of 5.15 per cent for 
the year 1909. In this computation we have included 
$14,570,077.87 expended for permanent improvements and 
new equipment and charged to operating expenses and 
to income, and $604,812.02 charged to profit and loss 
in 1910. If these amounts be eliminated, and this we 
think may be done for the purposes of this computation, 
the restated value as of June 30, 1910, will be $108, 
169,210.68, which gives a total apparent investment 
per mile of road of $38,993.16. And upon this valuation 
the net return during that year, applicable to interest 
and dividends, was but 5.41 per cent. 

In the restated value, as here worked out, we have 
accepted at par the securities of the various lateral 
and other roads acquired by the Missouri, Kansas & 
Texas during the years mentioned, as to which no 
market quotations were available. If the means were 
at hand to arrive at the actual cost of these additions 
on the several dates on which they are entered upon 
the books of the company, we may fairly assume that 
the restated valuation on this hypothesis would be 
somewhat less than we have indicated. Whether the 
increment in the value of real estate embraced in the 
right-of-way and terminals of a railroad company may 
be lawfully excluded as an earning asset is a question 
to which we shall allude briefly later in this report. 
For the purposes of this computation we have made no 
allowance on that account, our restated value of $38,- 
993.16 per mile being based on the market value of 
the securities of the parent company on July 1, 1892, 
and the market value of the securities of the acquired 
properties at the time they were absorbed into the 
Missouri, Kansas & Texas system. If, now, from that 
Valuation we charge off even as much as 20 per cent 
to the optimism or future expectations of the owners 
of the property, we shall arrive at a valuation per 
mile of road for the entire system that may be ac- 
cepted as reasonable, or at least as a valuation ap- 
proximating a conservative valuation as closely as the 
information now at hand will justify. On that basis 
the net income on the investment applicable to interest 
and dividends during each of the last three fiscal years 
Was sufficient to pay the owners a return of less than 
' per cent. This return, it is again well to bear in 
mind, includes the benetfi of such increased revenues 
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as accrued to the company under the increased rates 
of which the petitioners here complain, 

If the Santa Fe and the Rock Island, and one or 
two other of the defendants that participate in trans- 
continental traffic and enjoy revenues on a heavy ton- 
nage from other territory, be excluded and the accounts 
of the remaining defendants named in the table and 
compilation be subjected to the same sort of analysis 
they would show, in nearly if not in all cases, a sub- 
stantially less percentage of net returns on conservative 
valuations than is here worked out for the Missouri, 
Kansas & Texas. Some of the Texas roads engaged 
in this traffic, even on the valuations placed upon them 
by the engineer of the state commission, seem to show 
a net revenue from operation, less taxes, for 1907, 
1908 and 1909, averaging less than 6 per cent, among 
these being the Gulf, Colorado & Santa Fe, the Gal- 
veston, Harrisburg & San Antonio, and the Houston 
& Texas Central. The average income from op- 
eration, less taxes, of the Texas & New Orleans for 
those three years is shown to have been put 4.34 
per cent on the valuation made of that line by the 
state commission. All these roads show materially less 
average returns on valuations made by expert wit- 
nesses for the defendants. On the whole, the de- 
fendant carriers seem not to have prospered as carriers 
in many other parts of the country have prospered. 

The rate advance of 1908 is explained and justified 
by the defendants on the general ground that the 
returns on their investment in their respective properties 
under the schedule of 1903, as subsequently amended 
and changed from time to time and as in effect prior 
to August 10 of that year, were insufficient. In addi- 
tion to the exhibits, offered in support of that con- 
tention and showing the general financial condition of 
these properties, a number of special exhibits were 
put in evidence to show that many things have con- 
tributed since 1903 to increase the cost of operation 
in the conduct of the traffic. The extension of the 
so-called common-point territory in Texas, partly as 
the result of the voluntary action of the carriers and 
partly in obedience to the orders of this Commission, 
has served to increase the service rendered by length- 
ening the haul, and consequently to reduce the earn- 
ings per ton-mile. The extension has not only reduced 
the rates to points in the territory added to the com- 
mon-point territory, but has had the effect also of 
reducing rates to points in a.substantial territory west 
of the common-point territory that takes differentials 
over the eommon-point rates. 

Among other special items affecting the income of 
the defendants was an extraordinary increase in recent 
years in the amounts paid in settlement of claims aris- 
ing out of injuries to persons and property. The ex- 
hibits offered in this connection show a general tend- 
ency toward an increase in this account on all the lines 
of the defendants but more particularly on their lines 
in the state of Texas. For some reason not clearly 
explained of record, the amounts paid by carriers on 
account of such injuries occufring in that state were 
largely. in excess, on almost any basis of comparison 
that can be suggested, of the amounts paid by carriers 
elsewhere in the United States. We find of record one 
exhibit showing during the year 1906 total payments 
of this nature in the United States, excluding Texas, 
of $16,087,073, while the payments made during the 
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Same year in the state of Texas alone aggregate 
$1,379,791. The same exhibit shows an average during 
Seven years in Texas, on account of personal injury 
payments, of 4.450 cents per mile, as against 1,233 
cents per mile outside of Texas. But we shall not go 
through these figures in detail. It will be sufficiently 
illustrative of the extent of such expenditures by the 
defendants generally to show the experience of the 
Missouri, Kansas & Texas in 1909. During that year 
it paid out on account of personal injuries in the state 
of Texas $329,808, while the total payments on account 
of such injuries occurring on its lines outside that 
state amounted to but $99,266. This difference in re- 
sults inside and outside the state seems to be charac- 
teristic on the lines of that particular company in other 
years and characteristic also of the ordinary results 
with all the defendants. Another exhibit offered by 
the statistician of the complainants shows that pay- 
ments made by the carriers in Texas on account of 
personal injuries in that state have increased from 
$223,749 in 1891 to $2,190,186 in 1909, the latter being 
the largest amount in the history of those companies. 
Confining ourselves again to the exhibits relating 

to the Missouri, Kansas & Texas, we find that another 
element that has served to reduce its revenue since 
1903 is the reductions in rates that have been made 
on state as well as on interstate traffic. In Missouri, 
Kansas and Oklahoma passenger fares were reduced 
by legislative action from 3 cents to 2 cents a mile, 
and one unavoidable result was a substantial reduction 
also in the interstate fares. Basing his estimate upon 
the volume of traffic moving between. points north 
of the river during the fiscal year ending June 30, 
1908, the auditor of the company stated that the 
reductions in revenues would amount to not less than 
$700,000; he estimated an additional decrease in earn- 
ings on the interstate passenger traffic to and from 
‘Texas of from $125,000 to $150,000, making a _ total 
estimated reduction in -revenues on account of the 
legislative reduction in passenger fares of from $825,000 
to $850,000 during that year. The revenue per pas- 
senger-mile for the Missouri, Kansas & Texas in 1908 
is reported at 2.04 cents, while in 1907 it was 2.26 cents. 
The defendants have also been required by the 
orders of this Commission to make a number of re- 
ductions in their interstate rates. Some of these orders 
have materially reduced their gross revenues. AS a 
result of a number of formal complaints we have re- 
quired these carriers to make a general reduction in 
their coal rates. As coal is said to comprise about 30 
per cent of the total traffic of the Missouri, Kansas 
& Texas, the reduced rates have made some difference 
in the revenues of that line. We have also ordered 
reductions on live stock, and one estimate shows that 
this affects the revenues of the Missouri, Kansas & 
Texas by from $105,000 to $115,000 a year. In these 
proceedings reparation on past shipments was also or- 
dered to the extent of from $220,000 to $230,000. These 
compulsory rate reductions have also materially af- 

fected the gross revenues of other defendants. 

Another matter of no small importance in relation 

to the revenues of the defendants is that of taxes. 
The increase in Missouri in the taxes paid by the 
Missouri, Kansas & Texas in 1908 over payments made 
in 1903 amounts to but $15,000. The increase in Kan- 
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Sas amounted to $31,000. In Texas, however, the taxes 
incnreased from $110,091.39 in 1903 to $238,239.90 in 1998. 
In Oklahoma the taxes increased from $22,851.56 in 
1904 to $517,169.53 in 1908. A compilation offered jp 
evidence shows that the taxes on fifteen roads in the 
state of Texas increased from $1,036,127 in 1903 to 
$2,814,425 in 1908, or in round numbers an increase of 
$1,700,000. The increase in the state of Oklahoma on 
the Frisco lines alone in 1908 is put at $794,000. In 
looking at the effect of these tax increases on all the 
lines the statement is made that the increases in reve. 
nues from the increased rates will not equal one-half 
the increase in their annual taxes of 1908 over the taxes 
of 1903, 

Other exhibits show an estimated cost to the Mis- 
souri, Kansas & Texas of $750,000 for shortening its 
freight divisions in order to comply with the hours of 
service law; and many of the other defendants have 
been compelled to make substantial expenditures on 
that account. The safety appliance act, local laws 
requiring the separation of whites and blacks, both in 
passenger trains and in passenger stations, state laws 
requiring electric headlights on locomotives, and similar 
statutes are shown to have added materially both to 
the capital expenditures by the carriers and to their 
annual cost of maintenance and operation. A _ recent 
law in the state of Texas requires additional men on 
freight trains, and another statute, referred to as the 
“thirty-minute act,” imposes burdens in the way of 
extra train service for the failure of carriers to run 
their passenger trains according to their time schedules 
within a specified margin of time. We need not, how- 
ever, examine these exhibits in detail or refer to other 
exhibits tending to show an increase in recent years 
in the cost of supplies and materials and the increased 
wages paid to railway employes. In the meantime there 
has been a large increase in tonnage and some increase 
in efficiency; ton-miles have increased much more rap- 
idly than train and locomotive miles. Gross revenues 
have increased and doubtless some of the units of 
eost have decreased. All these matters, however, are 
finally reflected in the net returns on the investment, 
available for interest and dividends. 

As heretofore stated, the issue made on the pleadings 
and enlarged upon throughout the record both in the 
exhibits offered and in the testimony given. by various 
witnesses, expert and otherwise, and again emphasized 
on the oral argument and on the briefs; was that the 
returns enjoyed by the defendants on their respective 
investments were as large as, and in some cases larger 
than, they should be, and therefore that no increase in 
rates for the purpose of securing additional revenue was 
justified. But on their brief and on the oral argument 
the complainant also insisted that the increased rates 
are unreasonable irrespective of the question of the ade 
quacy or inadequacy of the returns to the defendants 
on their several properties. We have already referred 
to the contention that the increased rates were pre 
sumptively unlawful because of the alleged unlawful 
concert of action or agreement among the carriers Te 
sulting ‘in the advances of which complaint is made. 
It was also contended by the complainant that the ad 
vances were made without regard to any consistent o 
logical system or plan; that those who pay advanced 
rates were selected to bear the burden of the desired 
increase only because the carriers were able to agree 
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te advance those particular rates, thus stifling all com- 
petition among them with respect to such rates; that 
those who now pay reduced rates enjoy that benefit 
under the new schedule only because the defendants 
were able to agree to reduce those particular rates; and 
that other rates remained unchanged only because they 
are controlled by the orders of this Commission or be- 
cause for some other reasons the carriers could not 
agree either to raise or to reduce them. All this is 
urged as showing the unreasonableness of the advanced 
rates. It is also contended that the advances in rates, 
made for the purpose of securing additional revenue and 
thus yielding a better return on the investment, should 
have been spread more or less over the whole traffic 
instead of being laid upon a part of the traffic. It will 
be remembered, as heretofore indicated, that the com- 
plainant minimizes the extent of the tonnage of the 
defendants that was affected by the increased rates, 
while the defendants endeavor to show that not less than 
50 per cent of the total tonnage into Texas was af- 
fected by the new schedules. 


It is, of course, manifest that when additional rev- 
enues are desired and rates are to be increased for that 
purpose a horizontal advance in all rates on a fixed 
percentage, instead of yielding additional revenue, would 
not improbably result in a reduced revenue. Competi- 
tive and commercial conditions have so important a rela- 
tion to the movement of particular kinds of traffic as 
to make such a readjustment of a rate schedule inad- 
visable, if not altogether impossible. To increase a 
rate on a given commodity when it is already as high 
as competitive and commercial conditions will allow, 
means that it will cease to move, and such a rate will 
necessarily result in a loss even of the revenue that 
has theretofore been enjoyed on that commodity. We 
do not understand, however, that the complainant con- 
tends that the rates ought to have been increased, if 
further revenues were necessary, on the basis of a fixed 
percentage applicable throughout the schedule, but con- 
tend only that the schedule of August 10, 1908, was 
adjusted without any underlying logical plan or basis. 
A careful examination of the record has led us to the 
contrary conclusion. While many advances were made, 
Many reduced rates were also published in the new 
schedules, other rates being left unchanged, and we 
think the testimony fairly shows that the defendants at 
least thought there was a reason for their action or 
inaction in each case. It is doubtless true that certain 
Tates were increased for no other reason that that the 
particular traffic to which they applied could bear a 
higher rates, and that many reductions were made in 
the expectation of inducing a heavier movement of 
particular commodities and in that way of increasing 
the revenues, and that no change was made in other 
rates because it was thought that they were already 
on the right basis and that a change either by way of 
Teduction or increase would not be effective. This ex- 
Planation was made by several witnesses who partici- 
pated in preparing the new tariffs, and we do not see 
how experienced railroad men could or would otherwise 


approach the question of a general rate revision for 
increased revenues, 


The Santa Fe extends to the Pacific Coast and 
Teaches other territory not involved in this proceeding; 
the Rock Island also has an extensive traffic elsewhere, 
aid one or two other defendants participate largely in 
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transcontinental and other traffic. 
plainant doubtless had such defendants in mind in stat- 
ing that these rates affect in some cases only 5 per cent 


Counsel for the com- 


of their total tonnage. It is clear, however, that we 
must look at the record not from the standpoint of 
such carriers, but from the standpoint of carriers like the 
Missouri, Kansas & Texas, the Cotton Belt, and others,. 
whose revenues are derived more particularly from traf- 
fic that moves under the schedules in question. Consid- 
ered from that point of view and assuming that more 
revenue was required, we do not see that the tariffs 
may fairly be criticized because all the rates were not 
advanced on a fixed percentage, or because the defend- 
ants in going over the schedules selected particular 
commodities that seemed best able to stand a rate ad- 
vance and others that seemed likely to move more 
freely under reduced rates and thus produce larger 
revenues. Certainly in the absence of testimony showing 
that specific mistakes or blunders were made in the 
revision, we see no grounds in that course of action for 
a general condemnation of the whole rate structure now 


before us. 


During the argument none of the important ques- 
tions discussed in the eastern and western rate ad- 
vance cases now pending was considered. The amend- 
ment to the act casting upon carriers the burden of 
justifying imereases in rates was enacted long after 
the rates here in question were put in effect, and the 
construction and interpretation, of that provision, argued 
so earnestly in those cases, may not therefore be ap- 
propriately discussed here. Nor did any question arise 
here, as in those cases, of the right of carriers so to 
adjust their rates as to yield earnings sufficient to en- 
able them to put back into the property some fixed pro- 
portion of the amount paid out in dividends. That 
question is therefore not considered. Apparently that 
is a policy that many of the carriers defendant in this. 
proceeding are not in a position to consider from a 
practical point of view. Since its organization in 1892 
no dividend has been paid by the Missouri, Kansas & 
Texas on its $63,000,000 of common stock. Only 2 per 
cent was paid in dividends on its $13,000,000 of preferred 
stock in 1906, since which time the dividends on that 
issue of stock have amounted to 4 per cent. An exami- 
nation of its accounts shows that since 1903 it has. 
made additions and betterments and otherwise improved 
the property, and charged the cost either to income or 
to operation. The amount so expended has been sub- 


‘stantial, but the larger part of the expenditure was made 


at the expense of dividends and during years when no 
dividends were being ‘paid. The Cotton Belt, which, 
like the Missouri, Kansas & Texas, earns most of its. 
revenues under the general rate schedules in. question, 
appears not to pay any dividends on its common stock; 
it paid 2 per cent on its preferred stock in 1909 and 5. 
per cent in 1910. So far as the Texas lines are con- 
cerned the general statement is made that no dividends 
have been paid in fifteen years except in two instances, 
Little importance ought, however, to be attached to the 
question of dividends apart from an accurate understand- 
ing of the real value of the investment. 

Nor was it contended here that the general rate 
schedules should be so adjusted as to give the carrier 
a sufficient surplus of net income to be the basis of 
eredit in the money markets or an assurance to in- 
vestors of the security of the funds advanced or to be 
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advanced by them for additional construction. The only 
matter among all the questions of that nature argued in 
the eastern and western cases that was brought to our 
attention in this proceeding was the contention of the 
complainant that when real estate has been acquired 
for right of way and for terminals and has been put 
to that use by a common carrier, it loses to some 
extent the ordinary attributes of real property and is 
not to be regarded as increasing in value with the abut- 
ting and adjoining property, but remains an earning 
asset only on the basis of its original cost or on the 
basis of its value at the time it was actually subjected 
to the public use. That, it seems, has been the declared 
policy of the railroad commission of Texas. In the first 
valuations made by it in 1894 the market value of the 
real estate was ascertained and used; but one of its 
members when testifying before us inthis case said 
that it was neither the practice nor the policy of his 
commission, in any subsequent valuation of a road 
valued by it in 1894, to make any allowance for the 
imcreased value of the real estate comprising its right 
of way and terminals, but to make allowances only for 
the additions and betterments added to the property 
since the original valuation. And it was contended here 
that in considering the value of the respective proper- 
ties used in the public service by these defendants no 
allowances should be made for the increment in the 
value of their real estate. The. question is perhaps of 
as great importance as any other pending problem of 
public interest, but as we have not found it necessary 
in disposing of the issues in this case to rest conclu- 
sions on either view of the matter, we need not attempt 
any discussion of it in this report. 

After a careful consideration of the whole record, 
and having in mind the public interest, the interests 
Of shippers, and also the interests more particularly 
of such of the defendants as draw their revenues largely 
if not entirely from the rates here involved, we have 
reached the conclusion, all things being considered, that 
mo grounds have been shown or have been disclosed by 
Our Own investigations for making any substantial dis- 
turbance in the rate schedules of the defendants that 
went into effect on August 10, 1908. We do not find 
that they have so increased the revenues of the de- 
fendants as to make them extortionate or to yield earn- 
ings that are unduly large, as alleged. We shall not 
therefore interfere with the commodity rates that were 
made effective by the defendants on August 10, 1908, 
it being understood, of course, that any particular rate 
or set of rates in those schedules is still open to attack 
before this Commission on the grounds that are ordi- 
marily assigned in challenging the reasonableness of a 
rate or rates in effect. But, all things considered, and 
in view of the signs now observable of a recovery from 
the financial disturbances occurring at the close of 1907 
and of a return to normal commercial conditions, we 
should regard the continued maintenance of the present 
lass rates as discriminatory and as imposing an un- 
reasonable burden upon the commerce that moves from 
St. Louis and elsewhere to Texas common points. In 
our judgment the present rate of $1.47 on articles of 
the first class may be retained as a maximum; the 
present second class rate of $1.29 for the future should 
mot exceed $1.25; but the prior rates on all the lower 
@lasses should now be restored. We accordingly 


find that the present scale of class rates is unreasonable 
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and discriminatory and that reasonable class rates for 
the future ought not to exceed the following: 


1 2 3 4 5 ABCD E 
Rate ....cssccee 147 125 104 96 75 79 70 58 46 39 


In adjusting the rates for the future on that scale 
we have in mind, to some extent, the class rates fixed 
in Kindel vs. N. Y., N. H. & H. R. R. Co., 15 I. C. C, 
Rep., 555, for the movement of traffic from St. Louis to 
Denver, as follows: 

wean even 1 2 3 4 & A 3B CD E 

MONG. ctxcsautees 162 127 101 80% 63 74 56 50 42 36 

The density of the traffic, the physical condition and 
financial strength of the carriers participating in the 
traffic from St. Louis to Denver differ materially from 
the conditions that are characteristic of the traffic from 
St. Louis to Texas and of the carriers participating in 
it. Under such circumstances comparisons often lead 
to unsatisfactory conclusions. Nevertheless, with the 
full knowledge acquired by the Commission in the case 
referred to, as well as in other cases, of the conditions 
that surround the Colorado traffic, we think that to 
a certain extent the Colorado rates furnish some guide 
as to what are proper class rates to Texas common 
points. Making due allowances for all these differences 
in circumstances and conditions, we think the present 
class rates to Texas are unreasonable and discrimina- 
tory when tested by the class rates to Denver, Pueblo, 
Trinidad and other Colorado points, and that any rates 
for the future to Texas common points in excess of 
the maximum rates above indicated for the several 
classes will be unlawful. It must be expressly under- 
stood that no reparation will be allowed as the result 
of the conclusions herein announced. 

An order will be entered in conformity with these 
findings. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 22d day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 1675. 
THE RAILROAD COMMISSION OF TEXAS 
vs. 


THE ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY ET AL. 


1. This case being at issue upon complaint and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof, and having found that the class 
rates of defendants, according as their various routes 
may run, for the transportation of traffic from St. Louis, 
Mo., to various points in the state of Texas, commonly 
known as “Texas common points,” and designated it 
Leland’s Southwestern Lines Tariff No. 1-D, I. ©. ©. 
No. 800, effective February 7, 1911, are, to the extent 
that said class rates exceed those mentioned in para 
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graph 3 hereof, unreasonable, unjust and unduly dis- 
criminatory: 

2. It is ordered, That said defendants, according as 
their various routes may run, be, and they are hereby, 
notified and required to cease and desist, on or before 
the 15th day of May, 1911, and for a period of not less 
than two years thereafter, abstain from charging, de- 
manding, collecting or receiving their present class 
rates for the transportation of traffic from St. Louis, 
Mo., to various points in the state of Texas, commonly 
known as “Texas common points,” and designated in 
Leland’s Southwestern Lines Tariff No. 1-D, I. C. C. No. 
800, effective February 7, 1911. 

3. It is further ordered, That said defendants, ac- 
cording as their various routes may run, be, and they 
are hereby, notified and required to establish, on or 
before the 15th day of May, 1911, and maintain in force 
thereafter during a period of not less than two years, 
class rates for the transportation of traffic from St. 
Louis, Mo., to various points in the state of Texas, com- 
monly known as “Texas common points,” and designated 
in Leland’s Southwestern Lines Tariff No. 1-D, I. C. C. 
No. 800, effective February 7, 1911, which shall not ex- 
ceed the following in cents per 100 pounds: 


1 2 3 4 sa 8 Co'odD B 
Rate n.crcccsecce 147 125 104 96 75 79 70 58 46 39 


Restricted Rates Are Unlawful 


OPINION NO. 1519 





No. 3053. 
IN THE MATTER OF RESTRICTED RATES. 
Submitted November 3, 1910. Decided February 24, 1911. 

1. The Commission adheres to its ruling that “a tariff providing 
for reduced rates on coal used for steam purposes, or that 
the carrier will refund part of the regular tariff charges 
on presentation of evidence that the’coal was so used, is 
improper and unlawful—that is to_say, that the carrier 
has no right to attempt to dictate the uses to which com- 


modities transported by it shall be put in order to enjoy 
a transportation rate.” 


2. It also adheres to its ruling that “‘a carrier, or a person or 
corporation operating a railroad or other transportation 
line may not, as a shipper over the lines of another car- 
rier, be given any preference in the application of tariff 
rates on interstate shipments, but it may lawfully and 
properly take advantage of legal tariff joint rates applying 
to a convenient junction or other point on its own line, 
provided such shipments are consigned through to such 


point from point of origin and are, in good faith, sent to 
such billed destination.” , 


3. Carriers ordered to cease and desist from maintaining tariffs 
which contain rates applicable only upon shipments for a 
particular consignee or when the commodity transported 
is for a particular use, or rates that are restricted to the 
use of certain shippers and not open to all shippers alike. 


John H. Marble for the Commission. 

George S, Patterson for Pennsylvania: Railroad Com- 
pany. 

William Irvine Cross and W. A. Parker for Baltimore 
& Ohio Railroad Company. 

W. M. Duncan for Wheeling & Lake Railroad Company. 

R. W. Davis and Samuel M. Havens for Buffalo, Roch- 
ester & Pittsburg Railway Company. 

C. B. Heiserman and James P. Orr for Pittsburg, Cin- 
Cinnati, Chicago & St. Louis Railway Company. 

Guy Wellman and Harry I. Miller for Buffalo & Sus- 
Quehanna Railway Company. 


Frederick W. Frost for Pittsburg, Shawmut & North- 
ern Railroad Company. 


H. A. Taylor for Erie Railroad Company. 
Report of the Commission. 
CLARK, Commissioner: 
In the territory east of Illinois and north of the Ohio 


River carriers quite generally have followed the practice 
of filing and using tariffs which named rates for the trans- 
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portation of coal when for railroad use lower than the 
rates applicable to the transportation of commercial coal 
between the same points. The underlying question has 
been before the Commission in various forms many times 
and this proceeding was instituted by the Commission 
for the purpose of considering it at this time and in a 
formal way, The Pennsylvania Railroad Company and 
the Baltimore & Ohio Railroad Company were made de- 
fendants to this proceeding, but numerous other railroads 
have intervened, so that most of the coal-producing rail- 
roads in the mast are parties, as well as some railroads 
which do not originate their own fuel supply. 

The tariffs referred to vary greatly in their definition 
or description of the transportation covered thereby. 
Sometimes it is provided that the rate will apply to coal 
when consigned to a particular junction point to a named 
railroad company; sometimes when for use upon the lo- 
comotives of a named railroad; sometimes when for rail- 
road purposes. The question for consideration, therefore, 
is whether or not a railroad may grant rates applicable 
to the transportation of property consigned to a railroad 
company, or for railroad use, different from the rates 
contemporaneously applied to the transportation of the 
same commodity between the same points when consigned 
to or for the use of others than railroad companies. 

In February and November, 1908, the Commission 
issued the following conference rulings: 


A tariff providing for reduced rates on coal used for steam 
purposes, or that the carrier will refund part of the regular 
tariff charges on presentation of evidence that the coal was so 
used, is improper and unlawful—that is to say, that the carrier 
has no right to attempt to dictate the uses to which commodities 
transported by it shall be put in order to enjoy a transportation 
rate.—Rule 34 of Conference Rulings, Bulletin No. 4. 

A carrier, or a person or corporation operating a railroad or 
other transportation line, may not, as a shipper over the lines 
of another carrier, be given any preference in the application of 
tariff rates on interstate shipments, but it may lawfully and 
properly take advantage of legal tariff joint rates applying to a 
convenient junction or other point on its own line, provided 
such shipments are consigned through to such ose y from point 
of origin, and are, in good faith, sent to such billed destination. 
—Rule 225, Conference Rulings Bulletin No. 4 


We now have for consideration the soundness of those 
conclusions, 

As indicating the different phases of this question 
that have come to us it may be-instructive to note that 
we have upon requests for rulings at different times held 
that a tariff which limited the application of the rates 
shown therein to shipments handled by steam power, 
thus excluding shipments handled by electric power, was 
unlawful; that where stock in one railway company is 
owned by another railway company, but both maintain 
separate organizations and report separately to the Com- 
mission, they may not lawfully carry freight free for 
each other; that a passenger fare tariff offering season 
excursion fares for schools and different. fares between 
the same points for societies was discriminatory; that 
property for use in eating houses maintained by carriers 
for passengers and employes may properly be regarded 
as necessary and intended for the use of such carriers 
in the conduct of their business, but that persons and 
commodities transported for use in serving others than 
passengers and employes of the carriers may not law- 
fully be carried except under regular tariff rates; 
that a carrier may not lawfully transport free 
or at reduced rates materials for building or 
repairs on a_ refrigeration plant built under con- 
tract with the carrier, but which also engages in 
commercial ice business; that the Commission would not 
give its sanction to an arrangement for lease by an inter- 
state carrier of trackage rights over a short connecting 
line to a quarry for the purpose of hauling from that 
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quarry with its own crews and equipment ballast for 
use on its line, the arrangement being regarded as a 
mere device to evade the payment of lawful rates, which 
would necessarily result in unjust discrimination against 
other stone quarries on the line of the lessor road; that 
it is unjustly discriminatory against dealers on its line 
for an interstate carrier to operate a commissary car from 
which it furnishes and sells to its employes household 
supplies, wearing apparel, etc. 

Apparently defendants do not contend that under the 
act to regulate commerce a railroad company as a shipper 
over the line of another railroad may claim or be accorded 
any preferential rates. They argue that the system of 
special fuel rates was adopted for the purpose of making 
the freight charges to the juncticn points specific and 
public, thereby putting coal operators on an equality with 
each other in bidding upon fuel contracts. 

It is stated that it frequently happens that where the 
joint rate is the same from the mines in a given group 
the divisions of that rate between the carriers are dif- 
ferent, depending upon which mine the shipment moves 
from, and that under a division of rates on a mileage 
prorate basis the division of the consuming road is greater 
on shipments from the nearest mine than on shipments 
from the more distant mines. Coal is generally bought 
by the consuming road f. o. b. the mine, and, the quality 
of the coal being the same, obviously that railroad would 
pay more for coal at the mine from which its division 
of the rate would be greatest, its haul in either case 
being the same. This, it is argued, would give the nearby 
mine an advantage over more distant mines in the same 
group, while the price obtainable for commercial coal in 
the same market would be identical. It is stated that 
since the operators of these mines do not necessarily 
know the exact divisions of the joint rates they would 
not be on a parity with each other in seeking fuel contracts. 

It is also argued that producers upon different lines 
of railroad often compete through the same junction point 
or points for the coal supply of a given railrcad, and that 
inasmuch as divisions of joint rates are questions of 
barter between the carriers it is evident that even though 
the rates from points of production to the coaling sta- 
tion upon a ccnsuming road were the same, the divisions 
might be different and the cost of transportation to the 
consuming road differ. It is stated that in order that the 
operators in the different fields might know as to the 
relation of rates from those fields, the system of special 
fuel rates to the junction points was adopted. Defend- 
ants’ witnesses testify that coal operators prefer a con- 
tinuance of the present method of publishing these rates, 
but no operators appeared at the hearing to testify. 

It is said that before the establishment of the present 
system of tariffs manipulations of various kinds under 
the old method cf constructing rates had prevented the 
maintenance of the integrity of the rates. That, how- 

ever, was at a time when “manipulations of various 
kinds” were epidemic and general. 

Ordinarily the divisions of joint rates are not pub- 
lished and are subject to change by mutual agreement of 
the carriers. It is therefore suggested that a railroad 
might purchase its coal upon the understanding that it 
would make a certain division with the originating line 
different from that in effect at the time of the purchase, 
and that divisions might be altered for the purpose of 
varying the rate which the consuming road pays for 
transportation to the junction point. 

The ingenuity of lawmakers has never yet produced 
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a statute that was immune from evasion or violation, 
and we are not disposed to give too much weight to 
suggestions of possibilities of unlawful acts. The law 
requires publication, observance and maintenance of 
definite transportation charges, A joint rate is pub- 
lished as an entirety. The divisions of that rate are 
subjects of agreement between the parties thereto, but 
each of them is bound by law to collect-and retain 
neither more nor less nor different compensation than 
its establised division of that rate. If a carrier’s officers 
are disposed to violate the law under one method of 
publishing rates, it may be assumed that the same 
disposition would be present under another method of 
publication. 

It is stated that there is a competitive factor in 
the handling of railroad fuel coal which is not common 
to commercial coal, growing out of the fact that a 
railroad can receive coal intended for use upon its line 
at points widely separated. The Pere Marquette road 
is cited as an illustration. This road extends from To- 
ledo, O., where it connects with various coal-carrying 
roads from the Ohio, the Pennsylvania, and the West 
Virginia fields to Chicago, Ill., in the vicinity of which 
it connects with various lines serving the coal fields 
of Indiana and Illinois. It receives a considerable part 
of its coal supply at Toledo, and a portion of it from 
the Illinois and Indiana fields at its west-end junctions. 
It also draws a portion of its supply from mines in 
Michigan. It is therefore said that these coals from 
these different localities compete for railroad use upon 
the lines of the Pere Marquette, while they do not 
compete in commercial use; that is, that the coal from 
Illinois and Indiana does not, for commercial purposes, 
enter Toledo and does not there come into competition 
with the Ohio and Pennsylvania coals, but that they 
do compete for use by that road at a point on the 
Pere Marquette midway between Chicago and Toledo. 
Obviously, coal from Chicago would not be brought to 
Toledo for commercial purposes, and it is equally obvious 
that it would not be hauled to Toledo for railroad pur- 
poses either. If the coal from Toledo and the coal from 
Chicago compete with each other for railroad purposes at 
a point midway between Chicago and Toledo, they might 
in a relatively same degree compete with each other at 
the same point for commercial purposes. 

On the practical side of this question it is see? 
that great quantities of coal are consumed by railroads. 
Some of the interveners assert that three-fourths of the 
product upon their lines is consumed by railroads, and 
with all coal-producing railroads this traffic is large iD 
volume. It is said that the chief advantage of the pres 
ent system is that the rates on this enormous traffic 
are published and known to everybody, that all inter 
ested understand the exact transportation cost, that the 
foundation of the act to regulate commerce is that all 
rates shall be published and observed, and that it is 
desirable if possible to apply this idea to the tran& 
portation of railroad fuel, 

Some of the interveners represent that the cost of 
their fuel would be increased if the present rates are 
not continued. The Erie Railroad furnishes an estimate 
showing that the cost of its coal would be greatly it 
creased if it were obliged to obtain its supply upon the 
old system of divisions. This point is of no impor 
tance, because taken at its full value it is but a questiod 
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of division between the carriers of the total sum paid 
by the public. If the consuming road pays more, the 
producing road receives more. And, aside from all this, 
as will be pointed out, there is a lawful and simple 
method available under which the same results can be 
attained for the consuming roads, for the producing roads 
and for the coal operators as are now reached. 

It is stated that the purpose has been to make these 
special railroad fuel rates approximate the divisions 
which would be received out of joint rates if actually 
observed. Presumably, the producing roads have not 
established rates which yield them much less than 
they would obtain under the other system, and the 
consuming road would hardly consent to the payment 
of rates substantially greater than under the divisions 
of joint rates. 

As a practical objection to the present system it 
is urged that it might open the door to fraud, that 
under these tariffs the coal is entitled to the railroad 
fuel rate only when actually consumed by the railroad, 
and that if coal transported under these rates was later 
put to commercial uses it would have borne a different 
and unlawfully discriminating rate from that borne by 
other commercial coal. This suggestion is not of great 
weight, inasmuch as such deception if practiced could 
be exposed and would invite the penalties provided in 
the act. It is suggested that the present system of 
rates unjustly discriminates between different consumers. 
Ordinarily the railroad does not compete with a private 
consumer of coal, but it may happen that the railroad 
is a manufacturer in competition with private enter- 
prises, and in that event its fuel so used would have 
borne a different rate from that used by the private 
factory. 

It appears that these special fuel rates have been 
confined to coal used by steam railroads, and this is 
stated to be an unjust discrimination against electric 
railroads, which are rapidly coming into general use 
and into competition with the steam railroads. In some 
instances joint through fates and fares are in effect 
between steam and electric roads. It is difficult to see 
how unjust discrimination can be avoided if the coal- 
producing road gives a special fuel rate to another 
steam railroad and refuses to accord the same rate 
to an electric railroad that is in direct competition with 
the consuming steam railroad. The general impression 
presented in this proceeding seemed to be that no dis- 
tinction could be made between steam railroad com- 
panies receiving coal from the same field at the same 
junction point, and that if any steam-railroad uses just- 
tified the special rates all steam-railroad uses might be 
embraced therein. 

The objections from a practical standpoint to de- 
parting from the present system do not present any 
grave problems or any difficulties that cannot easily 
be overcome, A carrier has an unquestioned right to 
haul its own property on its own rails at will. A joint 
Tate between the producing road and the consuming 
Toad applying to a given point on the line of the con- 
suming road, and out of which the producing road gets 
a division that is the same as its present special fuel 
rate, would yield the same results that are yielded by 
the present system. It is not an uncommon thing for 
carriers to file tariffs which show upon their face the 
divisions of the rates named therein, and if fuel coal 
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were transported under a joint rate and the tariff showed 
the division of the rate there would be just as much 
publicity and general knowledge as to the charges of 
the producing road as there is under the special rate 
tariffs. The consuming road having hauled the coal to 
the point to which the joint rate applies can distribute 
it to its fuel stations via its own lines at will. 

It is therefore apparent that as a practical matter 
there is no difficulty about bringing this system within 
the limits of the Commission’s expressed opinions here 
inbefore referred to. It is said that these special rail- 
road fuel rates when published are subject to review 
by the Commission to the same extent as other rates, 
that if discrimination is found therein it can be re 
moved and that if the rate is excessive it can be re- 
duced. The same statement applies with equal force 
to a joint rate under agreed divisions whether such. 
divisions are published or not. The Commission can 
always require the filing of the divisions, and a joint 
rate under agreed divisions definitely fixes the lawful 
earnings of the parties to that rate. 

The more important question here, however, is: 
whether or not the special tariffs in question are lawful: 
and whether or not they violate any of the provisions 
of the act to regulate commerce. 

In Capital City Gas Co. vs. C. Vt. Ry. Co., 11 I, C. C. 
Rep., 104, the Commission held that the maintenance 
of a rate on coal when intended for “railroad supply,” 
and maintenance at the same time of a higher rate 
between the same point on coal used for other purposes, 
constituted unlawful discrimination; citing Wight vs. 
U. S., 167 U. S., 512, and Interstate Commerce Com- 
mission vs. A. M. R, R. Co., 168 U. S., 144. 

In In the Matter of Contracts of Express Com- 
panies for Free Transportation of Their Men and Ma- 
terials Over Railroads, 16 I. C. C. Rep., 246, the Com- 
mission held that a railroad company may lawfully 
transport men and supplies of an express company with- 
out reference to any tariffs when they are employed 
or used in the business of the express company upon 
the line of that railway, but that the railroad company 
may not lawfully transport men and supplies of the 
express company when they are employed or used in 
the business of the express company at points not on 
the line of that railroad. It was there said: 


These contract provisions as applied to such off-the-line busi- 
ness are in violation of the statute because the carrier is trans- 
porting these men and supplies without the publication of a 
tariff and at a rate different from that provided for the general 
public. Any contract in effect even if valid when entered inta 
must become invalid under the act to regulate commerce: 
citing I. C. C. vs. C. & O. Ry. Co., U. S., 361. 3 

In Hitchman Coal & Coke Co. vs. B. & O. R. R. 
Co, 16 I. C. C, Rep., 512, the Commission held that there 
was no warrant in the common law for the theory 
that a carrier as a shipper over the lines of another 
carrier may enjoy or be given a preferred status; that 
there is no intimation in the act to regulate commerce. 
that a carrier as a shipper has or may be given a status 
different from or more advantageous than that given 
to all other shippers, and that the practice between 
carriers of according to each other preferential rates: 
cannot be upheld without removing the cornerStone of 
the act which seeks to abolish undue preference and 
unjust discrimination. In this case it appeared that the 
defendant, the Baltimore & Ohio Railroad Company, had 
rates on coal from the Moundsville district to Cleveland 
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of $i per ton when for commercial purposes; 98 cents 
per. ton when for vessel use; 88 cents per ton when 
for fuel cargo; and from Bellaire, O., directly across 
the Ohio River from the Moundsville district, 65 cents 
per ton when for railroad purposes. In that case the 
complaint came from a coal company, and it appeared 
that it was charged $1.25 per ton on its shipments to 
Toledo, while coal from the same and other districts 
was carried to Toledo for 97.5 cents per ton for use 
of steam railroads. 


Section 2 of the act prohibits receiving directly or 
indirectly by any device whatsoever a greater or less 
compensation for transportation for one person than for 
another person for “a like and contemporaneous service 
in the transportation of a like kind of traffic under sub- 
stantially similar circumstances and conditions.”. The 
courts have repeatedly held that the words “substantially 
similar circumstances and. conditions” relate solely to 
questions of transportation or haulage. In Wight vs. 
U. S., 167 U. S., 513, where a railroad undertook to 
differentiate its service for two shippers upon the 
strength of differing conditions at the shippers’ re- 
spective warehouses, the Supreme Court held that the 
circumstances and conditions referred to in section 2 
of the act are those only which affect the transportation, 
and said: 


It was the purpose of the section to enforce equality between 
shippers, and it prohibits any rebate or other device. by which 
two shippers, shipping over the samé line, the same distance, 
under the same circumstances of carriage, are compelled to 
pay different prices therefor. 

In Pennsylvania R. R. Co. vs. International Coal 
Mining Co., 173 Fed., 1, the court affirmed the judgment 
of the lower court awarding damages because the plaintiff 
had been charged a higher rate on so-called “free coal” 
than others had been charged on socalled “contract 
coal.” The court said: 

The law having in view the carriage of freight and equal rates 
to all, it is clear to us that the words “substantially similar cir- 
cumstances and conditions,’’ as used in this subsection (section 
2 of the act), are those which affect transportation, and not 
those which involve personal conditions or contractual relations 
between one particular shipper and the carrier, but are such 
things only as are circumstances of carriage generally. * * * 

In this case the railroad charged to one shipper a rate of 
haulage, and the coal of the other shipper being hauled from 
the same initial locality to the same terminal point, the haulage 
was identical, and therefore the freight should be the same. 

In Mitchell Coal & Coke Co. vs. P. R. R. Co., 181 
Fed., 403,. plaintiff was awarded judgment because of 
unlawful discrimination against it and in favor of other 
shippers, the discrimination being in allowances given 
to other shippers ostensibly for the use of their tracks. 
It was there held that the words “contemporaneous 
service” as used in section 2 of the act cover the time 
during which the discriminatory rates or practices re- 
main in force. On this point the court said: 


In my opinion the well-known evil aimed at in section 2 re- 


quires the court to hold that the implied term in the comparison 
is the offending rates, making the word to mean, “‘at the same 
time with the offending rates,’”’ and that, as long as these rates 
remain in force, the services rendered to a complaining and to 
a favored shipper are ‘‘contemporaneous” within the meaning 
of the statute. 

It is suggested that these special fuel rates are 
analogous to export and import rates, and the Pittsburg 
Plate Glass case, 13 I. C. C. Rep., 87, and the Import 
Rate case, 162 U. S., 197, are cited in that connection. 
We are not prepared to admit that analogy, but even 
if it does exist the export and import rates are open 
and available alike for all shippers, while the rates 


here considered are restricted in their use to certain 
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shippers or are conditioned upon the commodities being 
put to a certain use. In the Import Rate case, supra, 
the sole question was whether or not carriers subject 
to the jurisdiction of our act might charge less for 
transporting import traffic than on the same commodity 
transported between the same points when it was not 
imported. The Pittsburg Plate Glass case, supra, pre- 
sented the same issue and was dismissed without preju- 
dice on the strength of the decision of the Supreme 
Court in the Import Rate case, supra. 


It is urged that the conditions under which this 
coal for railway fuel purposes is transported are dif- 
ferent from those which surround the transportation of 
commercial coal, The distinction pointed out, however, 
goes only to the difference between hauling this railway 
fuel coal to the junction point and there turning it over 
to the connecting line, and hauling commercial coal to 
that same junction point and making delivery to com- 
mercial consignees. We have never held that the local 
rate to the junction point must be paid on shipments 
that are going beyond that point. What we have said 
is that the local rate to the junction point shall be the 
same: for all shippers to that point, and that the through 
charge on shipments going beyond the junction point 
shall be alike for all shippers to the same destination. 
Defendants’ witnesses testified that the service rendered 
on the fuel coal that goes beyond the junction point 
is the same as that rendered on the commercial ship- 
ments that go beyond the junction point. One intervener 
suggests that the average point of consumption may 
eall for practically the same service. 

There can be no substantial difference in the con- 
ditions of transportation of this railway-fuel coal from 
a point on the producing line to a point on the con- 
suming line as compared with the transportation of com: 
mercial coal between those same points, There may be 
slight differences in the terminal service required at 
destination, but that is true as to all shipments to any 
point of importance. It requires more and somewhat 
more expensive service to deliver one shipment than 
to deliver another, but that difference is not at all 
recognized in the rates, which are the same. The dif 
ference in transportation conditions must be substantial 
in order to remove the application of section 2 of the 
act. If a lower rate upon railway-fuel coal is war- 
ranted because the railroad has facilities for receiving 
coal which make the cost of the service less, any 
shipper who provided like facilities must be entitled 
to the same rate accorded the railway. Obviously 
we should not permit a lower rate to a large shipper 
who has provided facilities for the prompt unloading 
of his traffic than is at the same time accorded to 
his smaller competitor who is not able to provide and 
who does not need such facilities. If that were done 
and it were finally held that it did not constitute viola 
tion of section 2 of the act, it would constitute clearly 
unjust discrimination in violation of section 3 of the act. 

One intervening carrier finds justification for the 
special tariffs by saying: “Railroad fuel is consigned 
to a carrier having transportation facilities of its ow2. 
This element is lacking in commercial coal whether 
consigned to an industry or to an interurban company.” 
It is a matter of common knowledge that interurbat 
electric railways frequently haul materials and supplies 
for their own use and that in many instances they 
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engage in hauling freight for shippers. It might easily 
be that a large shipper might have or provide himself 
with “transportation facilities of his own.” Would that 
fact entitle him to special and preferential rates at 
the hands of carriers that are amenable to the act to 
regulate commerce? 

This intervener also says: “Nor can the trans- 
portation service performed by an interurban electric 
line be treated similarly to that performed by a steam 
railroad, because there is a well-defined distinction be- 
tween a steam railroad and an interurban railroad (the 
latter usually being classed as a street railway) based 
upon the character of the service rendered, justifying 
a distinction between their respective corporate powers 
and duties.” We cannot concede that a carrier may 
base its charges for transportation upon a consideration 
of the respective corporate powers and duties of con- 
signees. 

Defendants say that electric roads should not be 
accorded the same rates as the steam roads because 
“they do not carry coal either as common carriers or 
otherwise.” If there be a steam railroad and a com- 
peting electric railway from Toledo, O., to Grand Rapids, 
Mich., and the one has a coaling station and the other 
a power house at Jackson, Mich., and the Wheeling 
& Lake Erie Railroad provides in its tariffs that it 
will haul coal from Wheeling, W. Va., to Toledo for 
the steam railroad to use at Jackson at a certain rate, 
and that it will not accord the same rate to the electric 
railway, it thereby creates not only the unjust discrim- 
ination forbidden by section 2 of the act, but also the 
undue and umreasonable preference that is forbidden 
by section 3 of the act. 

It appears that about 5 per cent of the fuel coal 
is used at the junction points, and to that extent the 
Service is substantially the same as on local com- 
mercial coal to that junction point, although the rate 
is materially lower on the fuel coal. 

It is argued that the railway fuel rate is in effect a 
proportional rate up to the junction point. It is not, 
however, tendered as a proportional rate applicable on 
business going beyond. A proportional rate, like any 
other rate, should be open to all shippers. These spe- 
cial tariffs offer transportation between named points 
in the same manner that transportation is offered to 
shippers under regular tariffs, the only difference being 
the restriction as to the consignees and as to the uses 
of the commodity. 

Defendants say that “the naming of those consumers 
describes a kind of traffic, the naming of the consumer 
connoting a movement of the coal after the termination 
of the rate that completely differentiates the traffic.” 
Again we ask, Is the shipper who is prepared to give 
his shipments further movement with his own facilities 
entitled to lower rates than the shipper who is not so 
prepared ? 

The case of Worthington, Receiver. of Wheeling & 
Lake Erie Railroad, vs. R. R. Com. of Ohio, cited by 
defendants, does not seem to have any real bearing 
here, as in that proceeding the question was whether 
or not the traffic was interstate. The special rate on 
lake cargo coal was cited as evidence of the interstate 
character of the traffic. 

The decision of the Indiana commission in an in- 
quiry similar to this one was made under a statute dif- 
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ferent from ours, and great weight was given to the 
interests of Indiana mines and citizens as compared 
with competitors in adjoining coal-producing states. 

It is said that the consuming carriers furnish @ 
large part of the equipment in which the fuel coal is 
loaded; that the producing carrier pays only the per 
diem charge on that equipment, and that this fact justi- 
fies the difference in the rates. Would it be held that 
the shipper who furnishes at a low rental cars in which 
to move his shipments may have special and preferential 
rates upon his shipments? Must not the carrier that 
accepts or arranges for the use of equipment not owned 
by it use that equipment in such a way as to avoid 
unjust discrimination, just as it must use its own equip- 
ment in a non-discriminatory way? 

Obviously if a carrier as a shipper over the lines 
of another railway, may be accorded preferential rates 
on its fuel, the same rule must extend to all other 
supplies purchased and shipped by railroads. As an 
example of how this would probably work out we will 
assume a railroad at Chicago that desires to purchase 
for its own use a large quantity of lumber. It may 
secure that lumber from Oregon or Washington or from 
the yellow-pine fields of the South. The commercial 
rates on lumber from these widely separated and im- 
portant fields to Chicago are adjusted with regard to 
competition between points of production, between car- 
riers, and between markets. If the railroad is required 
to pay the same rate that any other shipper would 
pay, it is not able to create any unjust discrimination. 
If, however, it may have special rates on its lumber 
because it is a railroad, it, like any other shipper, would 
use the fact that it had a large tonnage to move as @ 
leverage with which to secure the most favorable rates 
possible. It would then become a question of arrange- 
ment between it and other railroads as to which would 
give it the most advantageous rate, and the bargain 
which it was so able to drive would determine whether 
it would buy the lumber in the Northwest, in the South- 
west, or in the Southwest. Its favored rates would cre- 
ate unjust discrimination between localities and between 
persons having lumber for sale. 


There are few commodities that are not purchased 
and used directly or indirectly by railroads, and if a 
railroad were accorded special or favored rates as com- 
pared with other shippers, discriminations such as that 
cited would be injected into almost every field of com- 
merce and nearly every locality of production or manu- 
facture. 

The tariffs which contain rates applicable only to 
the shipments of certain consignees or when a com- 
modity is put to a particular use and the rates which 
are so restricted to the use of certain shippers and not 
open to all shippers alike are in violation of setcion 2 
of the act, and unjustly discriminatory in violation of 
section 3 of the act, and therefore unlawful. 

An order will be entered requiring defendants and 
interveners to cease and desist from such violations of 
the statute. 


PROUTY, Commissioner, dissenting: 

I agree that the rate cannot be varied according 
to the use to which an article is put; that a rate must 
be open to the whole public and cannot be confined 
by its terms to an individual or a class; that a railroad 
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cannot be accorded a lower rate simply because it is 
a railroad; but I think that the movement of coal for 
railroad fuel supply so differs from the movement of 
coal for private use that a different system of rate- 
making may properly be applied to its transportation. 

My thought will be best understood by referring 
to the system which the Commission thinks should be 
observed, in comparison with the system now in force, 
and which the defendant railways desire to continue. 

Al) traffic must move under some published rate, 
and this applies to property owned by a railroad when 
moving over another railroad, Ordinarily, a railroad 
-does not consume its coal at the junction point where 
it receives it from its connection, but hauls it to some 
other point upon its line, where it is taken from the 
cars for use upon its locomotives or for other con- 
sumption. If a private individual shipped coal from the 
mine to this. consuming point, the rate charged would 
usually be a joint through rate materially less than the 
same rates up to the junction point plus the local rate 
of the consuming road to the point of consumption. 
Now, the Commission holds that a railroad may bill 
its coal to the consuming point at the rate which a 
private shipper would pay. Since the joint through rate 
is usually so divided between the producing road and 
the consuming road that the amount received out of it 
by the producing road is less than the local rate from 
the mine up to the junction point, it results that by 
this process the consuming road obtains its freight for 
less than it would had the traffic been billed to the 
junction point and received by it at that point. Other- 
wise stated, the rate upon which this coal moves to the 
rails of the consuming road is the division of the pro- 
ducing road. 


To this system, in practical operation, the defendants 
urge several objections: 

1. The railroad generally buys its fuel f. o. b. the 
mine. The rate which it pays from the mine to the 
junction point is the division of the joint rate. That 
division is a matter of contract between the two roads. 
It is not published, and is not, therefore, necessarily 
known. It may be changed from day to day without 
notice to anyone. Coal operators who desire to sell 
for fuel supply complain that under this system they 
do not know, and cannot know, what the rate is, nor 
whether that rate will be maintained, nor, if the rate 
is an unfair one, can they apply to this Commission 
for its correction. It is further urged that there fre- 
quently has been and that there always will be more 
or less manipulation in these divisions, with the result 
that certain mines or certain lines of railway will be 
preferred, 

The answer of the Commission to this objection is 
that it may require from the carrier a statement of its 
division. We may undoubtedly require carriers to in- 
form us of their divisions, and to state from time to 
time any changes in those divisions, but the divisions 
themselves are not a part of the rate which carriers 
are required to publish. If they were published there 
is no requirement which will prevent their change at 
the will of the carrier. This Commission has no 
jurisdiction to fix these divisions except in case of a 
joint rate established by it where the carriers have 
failed to agree between themselves upon the division. 

It seems clear to me that under the system which 
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the Commission says must be followed the actual rate 
upon which this traffic moves never can be known; that 
this rate may be changed from day to day, and that it 
is entirely beyond the power of the Commission to cor. 
rect it if wrong. All this follows, of necessity, from the 
fact that whatever the theory of the case may be, ip 
actual practice the rate upon which this traffic moves 
is the division of the proiucing carrier up to the junc. 
tion point. 

2. Assuming that there were any method by which 
this division could be made public, by which its observ. 
ance could. be secured, and by which it could, if unjust, 
be corrected, there are still serious objections to that 
system, which will be best shown by reference to the 
following diagram: 


UY Point of consumption 








100 MILES 


AB is the consuming road and D the point of con- 
sumption. BC is the producing road. Y and Z are mines 
upon the extreme limits of a group. It is 100 miles from 
D to B, 50 miles from B to Y and 25 miles from Y to Z. 

As is almost universally the case with coal tariffs, 
there is a group rate from Y-Z to D, which in this case 
is $2 per ton, and this rate is divided between the rail- 
roads AB and BC upon a mileage basis. Upon each ton 
of coal originating at Y, AB would receive $1.33% and 
BC 66% cents, while upon a ton of coal originating at 
Z, AB would receive $1.142-7 and BC 855-7 cents. If, 
therefore, AB buys its fuel coal of the mine Y it pays for 
its transportation to B 66% cents per ton, while if it 
buys its fuel coal at Z it pays for its transportation to B 
85 5-7 cents per ton. Consequently, AB obtains its coal 
19 cents per ton cheaper if it pays the same price to 
the mine at Y as it pays at Z. Since this is a very hand- 
some profit in the mining of coal it is evident that Z 
cannot compete with Y for the fuel supply of AB. 

Now, what these carriers desire to do is to make 
a group rate from Y to Z, somewhat greater than 66% 
cents, and somewhat less than 855-7 cents, which will 
put the entire group upon the same competitive basis 
with respect to the fuel supply of the road AB which 
that group occupies with respect to private consumption 
at point D. 

If now we add another producing railroad, AE, and 
consider shipments from mine O as compared with ship 
ments from mine Y, we have another situation. The dis 
tance from D to A is 50 miles and from A to O 100 
miles. From O to D the distance is therefore the same 
as from Y to D, and the rate from these two mines to 
D for private consumption is also the same. Out of 4 
rate of $1.50 per ton the road AB obtains $1 when the 
coal originates at Y and 50 cents when it originates at 
O; that is, if it purchases its fuel at Y it would pay 5! 
cents per ton for delivery upon its rails, while if it pur 
chased at O it must pay $1 for that service. While AB 
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will pay something more for its coal at A than at B, since 
its own haul from B is somewhat greater, still there 
would be nothing like the difference expressed in the 
difference of these divisions, and what the railroads de- 
sire in this case is to make such a rate from O to A, in 
comparison with the rate from Y to B, as will give the 
mine O the same opportunity to compete for the fuel sup- 
ply of AB which they enjoy in competing for private sup- 
ply at point D. 

The figures above given are extreme, but the situa- 
tion illustrated runs all through these coal regions and 
is of vast importance. Some producing coal roads han- 
die nearly or quite one-half the entire output of their 
mines for railroad fuel supply. In case of many mines 
more than one-half the output goes to that purpose, and 
whether a mine shall exist is often determined by 
whether it can furnish railroad fuel. 


The system which the railroads now have in effect 
was first established at the request of the operators, 
but is now approved by all parties concerned, the oper- 
ators, the producing road and the consuming road. It is 
universally recognized that in no other way can the 
actual rate of transportation be known. In no other way 
can its maintenance be assured, and in no other way 
could it, if wrong, be corrected by public authority. 


The purpose of the act to regulate commerce is to 
facilitate, not to impede, commercial operations, When 
shippers and railways unite in asking that a particular 
thing be done; when that thing is manifestly for the 
interest and convenience of all parties; when no harm 
can result, but when, upon the contrary, the fundamental 
purposes of the act will be promoted, I think we should, 
if possible, put such a construction upon this statute as 
will permit it. 


It does not seem to be seriously claimed by the ma- 
jority that the present method of publishing these fuel- 
supply rates is attended with any practical wrong, but it 
is said that the second section of the act peremptorily 
forbids it and that it is therefore unlawful and must be 
so declared by us. 


The second section provides that where the service 
is like and contemporaneous, the traffic of a like kind, 
and the circumstances and conditions under which the 
transportation occurs substantially similar, the rate 
shall be the same. The majority hold that a railroad 
stands like any other shipper, and that to accord one 
rate when the shipment is for a railroad and another 
Tate when it is for a private individual is to violate 
that section. I concede this to be so if the only dif- 
ference in the transaction be that the freight money 
is in one case paid by a railroad’ company and in the 
other case by a private party, but I think that there 
are other incidents of the transaction arising out of 
the circumstances that this fuel is for railroad supply 
and is received at the junction point by a railroad, 
which excepts the case from the operation of the 
second section. 


To understand just what is meant, look at the 
diagram above given. The rate now published from 


Y to B when the coal is for railroad-fuel supply is 
less than the rate for a private shipment delivered at 
B. Now, it is urged that since the transportation be- 
tween these points may be at the same time and in 
the same train, it is prohibited by the second section 
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to charge one rate for the car of private coal and 
a different rate for the car of public coal. 

It is said that the Supreme Court of the United 
States, in the Wight case, 167 U. S., 512, held that 
the words “circumstances and conditions,” as used in 
the second section of the act, refer exclusively to the 
service of transportation, and that in order to make 
out a dissimilarity of circumstance and condition under 
that section it is necessary to show a different trans- 
portation service. I am not prepared to admit that 
such is the fair interpretation of that case as applied 
to a set of facts like those now before us; but, as- 
suming that it is, nevertheless it seems to me that 
upon the strict rule of that case as so construed the 
circumstances and conditions attending the transporta- 
tion of this fuel coal substantially differ from those 
under which private coal is handled. 

The transportation of the private coal from Y to 
B involves a delivery at B. To effect this, tracks must 
be provided upon which that delivery can be made, 
and the shipper must be given a certain length of 
time, usually 48 hours, and sometimes more, in which 
to unload his coal. Upon the other hand, delivery of 
fuel’: coal is made upon the exchange track of the 
common carrier for whom the coal is intended, and 
no use of the car is involved, since as soon as the 
car is placed upon the exchange track at the service 
of the connecting carrier, that carrier accounts for 
the use of the car to its owner and relieves the rail- 
road handling the coal from Y from that burden. It 
is perfectly evident, therefore, that the carriage and 
delivery of the fuel coal costs the producing carrier 
less than that of the private coal. Here, therefore, 
is a difference in circumstance and condition which 
takes the case from the operation of the second section. 


It is suggested that the comparison ought to be 
between the transportation from the mine to the point 
upon the consuming road where the coal is finally 
consumed. If this were so the delivery to a private 
individual is not analogous to that taken by the rail- 
road company itself at the point of consumption, but, 
certainly, it cannot be true that the consuming railroad 
must handle this traffic upon its own line under a 
published tariff. It may receive it at the junction 
point and stibsequently transport it over its own rails 
without reference to any tariff rate. 

It is said that if this be so, then carriers might 
make a lower rate in favor of any shipper who would 
provide tracks and other facilities for the speedy 
unloading of the coal, and that the effect of such rates 
would be to throw the handling of coal into the hands 
of large operators who could provide such facilities. 
Our second section is essentially a re-enactment of the 
English equality clause, and if our court follows in 
the interpretation of that section, the lead of the 
English court in its treatment of the equality clause, 
it must hold that where the cost of transportation and 
delivery is less, a difference in rate is not forbidden. 
This is well shown by reference to Denaby Main 
Colliery Co. vs. M. S. & L. Ry. Co., 11 App. Cases, 97. 

The defendant railway company was engaged in 
transporting coal from the South Yorkshire field to the 
port of Grimsby. At that destination team tracks had 
been provided by the defendant for the delivery of its 
coal, and the complainant colliery company took de 
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livery of its shipments upon these team tracks. _ 

Bannister, a competitor of the complainant, had 
provided at Grimsby, yards with tracks and various 
facilities for the unloading of coal, and it was found 
that the cost to the defendant of deliverying coal into 
the yards of Bannister was less than the cost of de- 
livering upon its team tracks to the complainant. Under 
these circumstances the court held that the equality 
clause of the English act did not apply, but that since 
the cost of the service to the defendant was less in 
the case of Bannister than in the case of the com- 
plainant, a lower rate might properly be made to him. 

If our court holds, as it apparently has indicated 
in the Wight case, that difference of circumstances 
and conditions may be shown by showing difference in 
cost of service, it is difficult to see how it can avoid 
the conclusion that, when the cost of service for any 
reason is less in transporting the freight of one person 
than in transporting that of another, the second section 
does not apply. It should be borne in mind that the 
third section may prevent the making of the lower 
rate, even though it be lawful under the second. The 
prohibition of the second section is absolute within 
the sphere of its operation. If the service is like and 
contemporaneous, the kind of traffic like, and the cir- 
cumstances and conditions of the transportation the 
same, then the rate must also be the same. The third 
section is more elastic. It forbids undue discrimina- 
tion or advantage, and it is for us to say, upon a 
consideration of all the facts, whether that section has 
been violated. 


It seems to me, therefore, that the circumstances 
and conditions attending the transportation and delivery 
of this fuel coal are different from those under which 
private coal is handled, and that for this reason the 
second section does not forbid the making of different 
rates for the different services, and if this be so then 
the second section has no application whatever. I 
think, however, that there is a broader and more 
fundamental ground upon which the operation of that 
section can be distinguished. This fuel coal is not, to 
my mind, a like kind of traffic with private coal nor 
is its carriage a like service within the meaning of 
that section. Even though the physica] service per- 
formed be exactly the same, it is not a violation of 
the second section, upon the part of the carrier, to 
demand and receive a different compensation for that 
service. 

If we were to follow the history of a dozen cars 
of coal taken on at the same mine, moving in the 
same train and delivered at B upon the same track 
to its connection, we might find that the carrier re- 
ceived a different rate for every car. It is true that 
this difference in compensation might be due to the 
fact that the traffic was intended for different points 
and that the division of the carrier differed according 
to the destination of the shipment; but it is also true 
that carriers habitually make what are known as pro- 
portional rates up to the junction point which are less 
than the local rate. Traffic handled upon through rates 
or upon proportional rates is not a like kind of traffic 
with that which begins at the mine and ends at the 
junction point, nor is the service a like service, and 
even though the cost of the transportation is precisely 
the same, the carrier may impose a different charge. 
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The fact that this fuel coal is to be consumeg 
at some point beyond the junction; that from the 
junction point it is carried by the railroad which js 
to consume it, and which is or may be entitled to gq 
division of the through rate to the point of consump 
tion, gives this business traffic incidents which do not 
attach to ordinary private coal. It is this fact which 
renders it impossible to know the rate upon which 
the fuel coal is handled; to compel a publication and 
maintenance of that rate; or to control the rate by 
government authority. This business is closely analo. 
gous to export and import traffic. 

It is well understood that the rate applied on cer. 
tain commodities when for export is lower to nearly 
if not all ports of export in the United States and 
Canada than when for domestic consumption. It may 
be true that in most instances the physical incidents 
of the transportation are somewhat different in the 
case of the export than of the domestic business, but 
this is not the broad ground upon which the lower 
rate is justified. It is because the carriers in the 
treatment of this export traffi¢é may consider the point 
of origin, the point of final destination, the possibility 
of transporting this traffic by different avenues, the 
fact that the commodities transported must compete 
abroad with similar commodities produced in other 
countries which justifies the lower export rate. If it 
should turn out in some individual case that the cost 
of handling business was exactly the same, whether 
for export or for home consumption, still the export 
rate would undoubtedly be sustained. To deny car- 
riers the right of maintaining lower export tariffs than 
apply to domestic business would shut up two-thirds 
of the ports of export in the United States. 

Exactly the same thing is true, and for exactly 
the same reason, of imports. This business may move 
from the port to the interior destination in the same 
train. and for precisely the same expense as domestic 
traffic, but it need not for that reason bear the same 
rate. It is not a like service. This is well pointed 
out in the Pittsburg Plate Glass case, 13 I. C. C. Rep. 
87, in which the Commission said: 


Transportation from a seaport of the United States or an 
adjacent foreign country to an interior American destination in 
completion of a through movement of freight from a port of 4 
foreign but not adjacent country, whether upon a joint through 
rate or upon a separately established or proportional inland rate 
applicable only to imports moving through, is not a “like 
service” to that of the transportation independent and complete 
within itself of traffic starting at such domestic port, though 
bound for the same destination. 

It is true the court held in the case of Wight v. United States, 
167 U. S., 512, that the existence of competition did not create 
“dissimilar circumstances and conditions’”’ such as to justify dis- 


crimination as defined in the second section. But this referred 
to unjust discrimination as between different shippers over te 
same line in the performance of a “like service,’”’ and, as We 
have seen, the transportation of import traffic from the port 
entry to an interior destination in completion of a th 
movement from a point in a foreign country is not a like servic 
to that involved in the transportation of domestic traffic ors! 
nating at such port, even where the transportation in al! othe! 
respects is performed under like conditions. : 

It follows that the charge of unjust discrimination in 1 
tion of section 2 of the act is not sustained. 


y 
sf 





i 
71c€ 


The lower imporce rate has been expressly 4)? 
proved by the Supreme Court of the United States ™ 
the Import Rate case, 162 U. S., 197. In that case the 
traffic originated at Liverpool and was intended for Sa” 
Francisco. It moved to New Orleans by water and from 
New Orleans to San Francisco by rail. The amount 
received by the rail carrier was materially less tha? 
the rate for the transportation of exactly the same 


articles from New Orleans to San Francisco, but the 
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court held that this was not prohibited by the act 


to regulate commerce. The court must have held in 
that case that the import traffic was not a like kind 
of traffic with that originating at the port of import. 

So here, it seems to me, that when all the cir- 
cumstances which surround this fuel-coal traffic are 
considered, it is not a like kind of traffic, under the 
second section, with coal transported for private con- 
sumption, nor is the service a like service, and while 
there may be to-day grave doubt as to the final decision, 
my belief is that the Supreme Court should and will 
finally so hold. I can see no other theory upon which 
rates which are vital to the handling of the business 
of this country can be justified. 

The second section is directed against discrimina- 
tion between shippers. To charge one person one rate 
and another person another rate for the performance 
of exactly the same service is a wrong which that 
section was intended to prevent. But there is no wrong 
when the private consumer who receives his coal at 
B is charged a different rate for the transportation 
from Y than is imposed for carrying railroad coal from 
Y to B, and there delivering it to the connecting 
railroad for use at various points upon its line. The 
wrong does not exist, because the service is not the 
same, and since there is no wrong the statute ought 
not to be so construed as to impose a penalty, 

It is suggested that if railroads be allowed to 
make special rates for the transportation of coal when 
for railroad use the same privilege must be extended 
as to other railroad supplies; and this is probably 
true, although the convenience of the railways in seek- 
ing to avoid a multiplicity of tariffs, and perhaps the 
discretion of this Commission, might to some extent 
limit the exercise of that privilege. I for one think 
it would be much better if all the principal railway 
supplies did move upon tariffs of this character. 

In my opinion the method now in vogue leads to 
much evasion and discrimination. Our last annual re- 
port makes reference to two cases—United States vs. 
M. & W. R. R. R. Co. and United States vs. L.S. &.M.S. 
Ry. Co—in which fines were imposed for illegality in 
the transportation of company material. In each case 
the traffic was billed to that point where the best 
division could be obtained and stopped off at an in- 
termediate point. While the fraud in these two in- 
stances was detected ani punished, there were probably 
hundreds of instances which escaped observation. 

An examination of our correspondence files will show 
that trouble is constantly arising from the fact that 
the railroad bases the price for its supplies upon the 
division which it expects to obtain from the point of 
origin to the junction point instead of upon the local 
Tate up to that point. It is evident that carriers select 
for the billing point not that station at which the traffic 
is to be actually used, but that at which the most 
favorable division can be obtained. To my mind, it 
Would be better on all accounts if carriers were re- 
quired to publish a rate up to the junction point upon 
all railway supplies which move in very considerable 
quantities. Such a rate would be known to everyone, 
Would be paid by all alike, and could be corrected if 
discriminatory or unjust. 

It is pointed out that these tariffs do not apply to 
fuel for the use of eléctric railroads, but only for 
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steam railroads. The king of motive power used can- 
not, it seems to me, distinguish between different rail- 
roads in this particular, but this is not a reason for 
refusing to permit the publication of these rates. When 
attention is called to an actual discrimination of this 
kind, resulting from one of these tariffs, it can be 
and should be corrected. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 24th day of February, A. D. 1911, 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar EB. Clark, James §S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 3053. 
IN THE MATTER OF RESTRICTED RATES. 


RESPONDENTS: THE BALTIMORE & OHIO RAIL- 
ROAD COMPANY AND THE PENNSYLVANIA 
RAILROAD COMPANY. INTERVENERS, PENN- 
SYLVANIA COMPANY; BUFFALO, ROCHESTER & 
PITTSBURGH RAILWAY COMPANY; THE PITTS- 
BURGH, CINCINNATI, CHICAGO & ST. LOUIS 
RAILWAY COMPANY; THE WHEELING & LAKE 
ERIE RAILROAD COMPANY AND B, A. WORTH- 
INGTON, RECEIVER THEREOF; THE LAKE 
SHORE & MICHIGAN SOUTHERN RAILWAY 
COMPANY; THE PITTSBURGH & LAKE ERIE 
RAILROAD COMPANY; BUFFALO & SUSQUE- 
HANNA RAILWAY COMPANY; HARRY I. MILLER, 
RECEIVER, BUFFALO & SUSQUEHANNA RAIL- 
WAY COMPANY; THE HOCKING VALLEY RAIL- 
WAY COMPANY; ERIE RAILROAD COMPANY; 
THE WESTERN MARYLAND RAILWAY COM- 
PANY; THE PITTSBURGH, SHAWMUT & NORTH- 
ERN RAILROAD COMPANY, AND FRANK SUL- 
LIVAN SMITH, RECEIVER THEREOF. 


This case being at issue upon. complaint and an- 
swers on file, and having been duly heard and _ sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon: 


It is ordered, That the above-named respondents 
and interveners be, and they are hereby, directed, on 
or before the 15th day of May, 1911, to cease and 
desist, and for a period of two years thereafter to 
abstain, from their present practice of maintaining and 
using tariffs on coal the rates in which are restricted 
to shipments of or for certain consignors or consignees, 
or when the coal transported is for a particular use. 

It is further ordered, That said respondents and 
interveners be, and they are hereby, directed, on or 
before said 15th day of May, 1911, to cease and desist, 
and for a period of two years thereafter to abstain, 
from maintaining any rates on coal which are ap- 
plicable only to the shipments of certain consignors or 
consignees, or when the coal transported is put to a 
designated use, and which rates are not open alike for 
all shippers. 
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Lumber Road a Plant Facility 


OPINION NO. 1521 
Nos. 698 and 707 (Sub-No, 1). 
(20 I. C. C. Rep., 450.) 
KAUL LUMBER COMPANY 


vs. 
CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. 


Submitted December 15, 1910. Decided January 13, 1911. 


A lumber company doing business in Alabama had a railroad 
which was constructed under its general incorporation and 
connected its mill, on the line of the Central of Georgia 
Railway, with its timber. In 1901 the lumber compan 
made a contract with the Central of Georgia under whic 
it received a division of 2 cents per 100 pounds of all rates 
on lumber shipped by it from its mill, which 2 cents was 
supposed to represent the portion of the through rate to 
which the lumber company was entitled for the haul from 
the timber to the mill, through rates being made from the 
timber, called “‘Wildwood,’”’ to various destinations. Be- 
tween June 22, 1903, and February 4, 1908, the rates on 
yellow-pine lumber from the points of origin in Alabama 
to the Ohio River and related points were advanced 2 cents 
per 100 pounds. In the Central Yellow Pine and Tift cases, 
10 I. C. C. Rep., pages 505 and 548, the Commission con- 
demned similar advances from won ee | and contiguous 
territory. Upon a complaint charging the unreasonable- 
ness of the 2-cent advance and asking reparation based 
thereon, Held: 

1. That, without deciding whether this railroad, owned and op- 
erated by the lumber company, is a common carrier or 
not, upon the facts appearing in its operations in hauling 
comeaey material for the Kaul Lumber Company it can 
be considered by this Commission only as a plant facility. 


2. That, conceding for the purposes of this case that the advance 
of 2 cents per 100 unds on yellow-pine lumber was un- 
reasonable and unjust, the complainant lumber company 
is not entitled to any reparation thereon for the reason 
that it has never paid the advance. 


3. That, if the railroad of the lumber company should be held 
to be a common carrier, as the complainant contends it 
should, in such case it cannot be heard to complain of 
the advance in rates because it had concurred tacitly and 
explicitly in such advance. 


Wimbish & Ellis and Edgar Watkins for com- 
plainant. 

Lawton & Cunningham for Central of Georgia Rail- 
way Company. 

M. P. Callaway and C. B. Northrup for Southern 
Railway Company. 

Albert S. Brandeis and Nelson W. Proctor for Louis- 
ville & Nashville Railroad Company. 


Report of the Commission. 
CLEMENTS, Commissioner: 


This complaint challenges the reasonableness of 


an advance of 2 cents per 100 pounds in the rates on’ 


yellow pine lumber effective June 22, 1903, to February 
4, 1908, from certain points in Alabama to and beyond 
the Ohio River, as well as to certain portions of Ken- 
tucky and Tennessee south of the river. Reparation 
is demanded in a sum approximating $50,000. 

The complainant is engaged in the production, man- 
ufacture and distribution of lumber. Its mill is at 
Hollins, Ala., on the line of the Central of Georgia 
Railway, 62 miles southeast of Birmingham and 9 miles 
southeast of Sylacauga, where that road crosses the 
line of the Louisville & Nashville Railroad. The timber 
supplying this mill is a large tract in Coosa County 
lying south of the line of the Central of Georgia Rail- 
way, and reached by a railroad owned and operated 
by the complainant extending from Overbrook, formerly 
Kaup’s switch, on the line of the Central of Georgia 
5 miles west of Hollins. This road is known as the 
Sylacauga & Wetumpka Railroad, but it is not sep- 
arately incorporated, the laws of the state of Alabama 
giving the Kaul Lumber Company the right to build 
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and operate a railroad and making such road a com. 
mon carrier when built. 

In the Central Yellow Pine and Tift cases, 19 
I, C. C. Rep., pages 505 and 548, the advance of 2 
cents per 100 pounds in rates on yellow pine lumber 
from certain producing sections of the South to the 
Ohio River made concurrently with that here involved 
was condemned. The points of origin named in the 
present case are in that portion of the southern ter. 
ritory not embraced in the two reports cited, which 
may briefly be described as all that section of soutb- 
eastern territory west of the Alabama-Georgia state line 
and south and east of an irregular line drawn from 
Chattanooga through Birmingham and Montgomery to 
Pensacola, 

As we view the matters here presented, it is not 
necessary to go into a detailed discussion of the ad- 
vanced rates which were in effect in the territory in 
question from June 22, 1903, to February 4, 1908. The 
United States Circuit Court, which by injunction en- 
forced the orders of the Commission condemning the 
advance in the cases above cited, also enjoined the 
collection of the -cent advance here in question, so 
that it has not been in force since February 4, 1908. 
The defendants made only a technical defense of the 
reasonableness of the advance in rates, and in view 
of all the circumstances and conditions affecting the 
case now before us, as well as in view of the relative 
adjustments of rates from territories contiguous to and 
competing with the territory now involved, we may 
assume for the purposes of this case that the advance 
in rates in question was unreasonable and unjust in 
so far as it actually applied from Hollins and points 
grouped therewith or having rate or group-rate relations 
thereto, and that the advance here involved was un- 
reasonable on the same grounds as those upon which 
the like and simultaneous advance from adjacent ter- 
ritory was condemned. The sole question, therefore, 
for present determination is the right of complainant 
to reparation on account of shipments made during the 
period stated when the advance was in force. 

In the autumn of 1901 the Kaul Lumber Company, 
then known as the Sample Lumber Company, found 
that the supply of timber adjacent to its mills at 
Hollins, Ala., on the lime of Central of Georgia Railway, 
was exhausted. Another tract of timber containing 35, 
000 acres was purchased in Coosa County, within the 
angle made by the crossing of the lines of the Central 
of Georgia and the Louisville & Nashville at Sylacauga: 
but this timber was not immediately adjacent to either 
railroad. The situation was as follows: Complainant’s 
mills at Hollins could be supplied with logs from the 
forest only by building a railroad for their transporta- 
tion, in which event the Central of Georgia would retain 
the initial haul as theretofore; or the lumber company 
might remove its plant to some point on the line of 
the Louisville & Nashville and build a tap line thence 
to the timber. The decision of the lumber company 
turned upon the question as to which carrier would 
offer the more advantageous terms with respect (to 
transportation. Early in November, 1901, the lumber 
company entered into a contract with the Central of 
Georgia, the details of which are as follows: 

The Central of Georgia Railway Company covenanted: 


1. To furnish all of the material to build the railroad from 
Kaup’s switch (afterwards called Overbrook), to the property 
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line of the lumber company, a distance of about 5 miles. 

9 To construct the necessary sidetrack as Kaup’s switch and 
to shift and handle cars between the Central of Georgia Railway 
and the Lumber Railroad. 

3. To furnish free the cars to haul the logs to the mill of the 

company. 
x handle the cars so furnished from Kaup’s switch to the 
mill at Hollins free of cost. 

5. To allow the lumber company 2 cents per 100 pounds on all 
lumber, laths, and shingles ‘‘manufactured by the said lumber 
company at Hollins, and shipped therefrom, or hauled by the 
jumber company to —,. switch, and there delivered to the 
Central of Georgia, and this amount of 2 cents per 100 pounds is 
fixed without or to the terminal point to which said material 

be shi a 
oe the 4 on lumber, laths, and shingles, shipped by the 
jumber company, not to be greater than the rate on the same 
material from Sylacauga. 

7, To carry the lumber company’s supplies free of charge from 
Hollins to Kaup’s switch. 

8. To permit the lumber company to maintain a wire on the 
poles of the Central - — on its right of way between 

i Kaup’s switch. 
nate pre been free the logging engine, and log loader of the 
lumber company between Kaup’s switch and Hollins whenever 
in need of repairs. 


The covenants on the part of the lumber company 


were: 


1. To build and maintain a track, and furnish the right of 
way for the railroad, into the timber lands of the lumber com- 


To ship over the lines of the Central of Georgia all of the 
lumber, laths and shingles manufactured by the lumber company 
at Hollins and hauled by it over the line of the railroad to 
be built under the contract. 


The only modification in the contract above set 
forth has been that the Central of Georgia does not 
now actually handle the cars from Kaup’s switch to 
the mill at Hollins, but furnishes an engine which is 
manned by the lumber company and used by it to haul 
the ears between Kaup’s switch and the mill at Hollins. 

This contract will not expire until January 1, 1917, 
unless sooner abrogated by consent of both parties, 
and under it the compiainant had received from the 
Central of Georgia Railway Company about $146,000 
up to the summer of 1908. How much more has been 
received by it since that time the record does not 
disclose, but the fact is clear that the payments still 
continue. 


Complainant, while admitting that the Sylacauga & 
Wetumpka Railroad has no separate corporate existence, 
insists that it is a common carrier and as such is 
entitled to participate in the establishment and division 
of through rates and that the allowances to it under 
this contract were and are legitimate divisions. With 
the consent and authorization of the Kaul Lumber Com- 
pany, the Central of Georgia, both before and subse- 
quent to said advance in rates, filed so-called joint 
rates showing the Sylacauga & Wetumpka, formerly 
the Hollins, Hefflin & Sylacauga Railroad, as a partici- 
pating party thereto. 

From 1901 until May 19, 1905, the rates from Hollins 
and from Wildwood were the same. Wildwood was and 
is the ostensible billing station on the Sylacauga & 
Wetumpka for all lumber cut in the forest by the 
Kaul Lumber Company, milled at Hollins and trans- 
ported over the rails of the Central of Georgia. Wild- 
wood, however, is a movable name for the lumber camp; 
it was in one place yesterday, is in another to-day, and 
will be farther in the woods to-morrow; as a name it 
is truly descriptive and means the extreme end of the 
Sylacauga & Wetumpka as it is extended into the 
woods from time to time to reach the logs. On May 
19, 1905, while the advanced rates now the subject 
*%f complaint were in effect, the rates from Wildwood 
‘id from all stations on the Sylacauga & Wetumpka 
Were made 3 cents higher than from Hollins. We need 
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not consider the purpose of this increase in rates, but 
merely note in passing that the 3 cents advance inured 
to the benefit of the Sylacauga & Wetumpka alone, 
and taht its divisions on all traffic became at once 3 
cents, under the tariff, plus 2 cents under the contract, 


or a total of 5 cents. With respect to its own traffic 
this was a mere matter of bookkeeping, but there were 
at that time independent operators shipping forest prod- 
ucts on its line. On March 19, 1907, the published rate 
from Wildwood was reduced to cents higher than from 
Hollins, but no reduction was made in the rate from 
the intermediate stations. May 20, 1909, the Wildwood 
rate was made the same as that from Hollins, but 
the other stations on the Sylacauga & Wetumpka Rail- 
road still carry the extra burden of 3 cents per 100 
pounds over the Hollins rate. The testimony indicates 
that such competition as formerly existed with the Kaul 
Lumber Company along the line of the Sylacauga & 
Wetumpka has shrunken to inconsiderable proportions. 


This is not an application by one carrier for the 
apportionment or division of a joint rate, for the lumber 
company and the Central of Georgia Railway Company 
have agreed as to the division, not only once but 
repeatedly; but the complaint before us is for repara- 
tion because of an unreasonable rate. All the lumber 
of complainant was delivered to the Central of Georgia’ 
at Hollins under the waybills of the Sylacauga & 
Wetumpka Railroad from “Wildwood.” As so billed the 
rate assessed on the shipments was the same as the 
Hollins rate, or 3 cents or 2 cents higher, as above 
shown; for the transportation of lumber billed from 
“Wildwood” to any point the Central of Georgia re- 
ceived in every instance exactly 2 cents less than the 
published rates from Hollins, for the Kaul Lumber 
Company retained the extra 3 cents or 2 cents for 
the haul over its own line, the Sylacauga & Wetumpka, 
and received in addition thereto 2 cents out of the 
through rate without regard to the destination of the 
shipment, There is no allegation that any of the rates 
from the territory in question were unreasonable except 
in and to the extent of said advance of 2 cents while 
in effect between the dates named. Disregarding the 
form and looking to the substance of the rates, it is 
clear that whoever else may have paid such unrea- 
sonable and excessive rates, the Kaul Lumber Company 
did not. If, on the other hand, we could disregard 
the substance and look only to the form of the trans- 
action, we would find it difficult to enter an award of 
damages to complainant on account of rates in the 
establishment and division of which it was a party. 


The contention made by the complainant that its 
road the Sylacauga & Wetumpka Railroad, was, and is, 
a common carrier, is supported by the laws of the 
state of Alabama, and by the filing of tariffs and con- 
currences in tariffs with this Commission. There may 
be other things in the record making either for or 
against the contention that this road is a common car- 
rier, but we do not consider that it is necessary at 
this time for us to pass upon the question. 

Under the laws of the state of Alabama the Kaul 
Lumber Company, in constructing its railroad, was given 
the ordinary rights of a common carrier and the bur- 
dens pertaining to such a carrier were imposed upon 
it with respect to its road. The Sylacauga & Wetumpka 
Railroad has concurred in certain tariffs filed with 
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this. Commission, and to that extent it may have put 
itself in position to be held accountable under the 
federal law and to independent shippers on its line. 
We believe that all the demands of substantial justice 
and the true right of the matter compel us to hold that 
whereas it may be a common carrier with respect to 
the public at large, in the transportation of logs and 
other forest products from the forest to the complain- 
ant’s mill, the services of the Sylacauga & Wetumpka 
Railroad in the transportation from the forest to com- 
plainant’s mill of these products, which is the basis 
of this claim, was a plant-facility service for the com- 
plaining company. 

We find no basis in the facts of this case for an 
award of reparation, and the case, therefore, will be 
dismissed. 

\ 
PROUTY, Commissioner, concurring: 

I concur in the disposition of this case, but not in 
the ground upon which it is put. 

The opinion states that whether the Sylacauga & 
Wetumpka Railroad may or may not be a common 
carrier is immaterial. To this I do not agree, since 
if it be a common carrier it should not, in my opinion, 
be regarded as a plant facility of the Kaul Lumber 
Company. 

Whether a railroad in a particular case should be 
treated as a plant facility may depend: 

1. Upon the character of the service which it per- 
forms. In the General Electric case, 14 I. C, C. Rep., 
237, the Solvay Process case, 14 I. C. C. Rep., 246, and 
the Crane Iron Works case, 17 I. C. C. Rep., 514, this 
was the controlling consideration. While it may be 
difficult to draw the exact line of demarcation between 
the spotting of cars upon the private switch of an 
industry and the moving of cars from point to point 
within the territory covered by a great industrial plant, 
still the Commission has said in the above cases, and 
correctly,-as it seems to me, that the distinction does 
exist. 

Now, in the case before us-the thing done is prop 
erly the function of a common carrier and not neces- 
sarily of a plant facility. Great quantities of logs are 
transported to mills for manufacture by railroads as 
common carriers.under published tariffs. 

2. A railroad may be a plant facility because it 
serves only a particular industry, Had this railroad 
been exclusively engaged in the transportation of logs 
from the forest to the mill of the lumber company, or 
had that been so nearly its exclusive business that 
it could not be properly regarded as a common carrier, 
then it would be a part of the plant of the Kaul Lumber 
Company, and therefore a plant facility. 

When, however, it ceases to be a private adjunct 
of this industry and becomes a servant of the public, 
subject to public regulation, operated under public 
supervision, it is no longer a mere appendage of this 
mill, but a public institution. Under these circum- 
stances it is not a plant facility with respect to those 
operations which are properly the function of a com- 
mon carrier. 

. And the application of this rule can create no 
unjust discrimination between the Kaul Lumber Com- 
pany and any other lumber company, so long as the 
division allowed that railroad for the performance of 
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this service by its connection is not undue. 
shows that mills were located upon the Sylacauga ¢ 
Wetumpka Railroad, whose product was carried by that 


The case 


railroad to market. Compare one of these mills with 
the mill of the lumber company. The Kaul company 
performs the service in each case, and in each cage 
it receives for that service 2 cents per 100 pounds, 
In each case the cost of performing the service plus 
a reasonable profit is 2 cents per 100 pounds. The 
Kaul Lumber Company therefore receives from the rail- 
road company 2 cents per 100 pounds which its riya) 
does not, and pays out exactly that sum in the per. 
formance of a service which its rival does not perform, 
There is therefore no advantage in favor of either. 

If, upon the other hand, the Kaul Lumber Con. 
pany were denied a division upon the transportation 
of its own product, it would be at a disadvantage, 
since it would pay the same rate as its competitor. 
while to secure that rate it would be obliged to expend 
2 cents per 100 pounds, while its competitor expended 
nothing. 

I do not think that the Kaul Lumber Company is 
estopped from attacking this through rate as unrea- 
sonable by the fact that the Sylacauga & Wetumpka 
Railroad concurred in the tariff. 

The law of Alabama permitted this company to 
construct a railroad, which, when constructed and in 
operation, was a common carrier and subject to all 
the obligations of a common carrier to the 
public. Neither that railroad nor the Kaul Lumber 
Company had any voice in this 2-cent advance; nor 
did it derive any benefit from that advance. I cannot 
believe that it was the duty of that railroad, under 
the circumstances, to decline to join in that tariff and 
thereby to deprive these other mills which were located 
upon its line of the benefits of a through rate and 
of that through service which, under the statute, it 
was bound to accord to them as shippers. It was the 
duty of that railroad to join in these tariffs under 
the circumstances, and it was the right of every shipper 
upon its line, including the Kaul Lumber Company, to 
attack the rate so established as umreasonable, This 
railroad has become a public servant and in so far 
as it performs a public service it stands related to 
the Kaul Lumber Company as it does to every other 
shipper. 

It appears that there were certain other mills 10 
cated upon the Sylacauga & Wetumpka Railroad at 
which forest products were manufactured in compett- 
tion with the Kaul Lumber Company. After the 2-cellt 
advance by the main-line roads the rate was still fur 
ther advanced by 3 cents per 100 pounds from al! points 
upon the Sylacauga & Wetumpka Railroad. This ad 
vance was made at the request of that company, and 
the entire amount of that advance was retained by 
that company. After the advance the Sylacauga & 
Wetumpka Railroad received from its main-line col 
nections, not 2 cents, but 5 cents per 100 pounds bY 
way of a division. 

The manifest purpose of this action upon the part 
of the Kaul Lumber Company was to secure an at 
vantage of 3 cents per 100 pounds as against its com 
petitors who were operating upon its railroad, and 
such was the manifest result of the transaction. A* 
suming, as we must, that 2 cents per 100 pounds was 
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a just and reasonable division between this railroad 
and its connections, the transaction above stated was 
not only technically unlawful but disreputable in fact, 
and both the Sylacauga & Wetumpka Railroad and the 
main-line railroad ought to be responsible to the in- 
dustries affected. It is because situations of this kind 
should be effectively dealt with that I believe this 
Commission should hold that such roads are common 
carriers and should exercise jurisdiction over them as 
such whenever that can properly be done. Had any 
of these mills called our attention to this transaction 
we ought certainly to have granted speedy and effective 
relief. 

Assuming that the 2-cent advance was improper, but 
that the 3-cent advance was proper, as should be done, 
in this proceeding, since this latter increase was at 
the request and for the benefit of the Kaul Lumber 
Company and its railroad, it will be seen that the net 
result was to give the Kaul Lumber Company, as the 
owners of the Sylacauga & Wetumpka Railroad, a divi- 
sion out of a reasonable through rate, which was 1 
cent per 100 pounds more than that to which it was 
fairly entitled. 

The Kaul Lumber Company through its railroad 
has imposed upon its competitor a certain rate, and 
it eannot be heard to say in this proceeding that it 
ought not to pay the same rate itself. That being so, 
it has already received from these main-line roads 
more than a reasonable sum for the performance of 
its service, and it ought not to be awarded, under the 
guise of reparation, a still greater sum. 


Demand Without Legal Right 


OPINION NO. 1522 


No. 3583. 

(20 I. C. C. Rep., 458.) 
SOUTHWESTERN PRODUCE DISTRIBUTERS ET AL. 
ys. 

WABASH RAILROAD COMPANY. 


Submitted March 6, 1911. Decided March 11, 1911. 


l. The public stations, depots, and grounds of carriers to a cer- 
tain extent are also their private property subject to their 
own control with respect to any private business carried 
on in or upon them, provided the use so made of the 
property is in itself reasonable and contributes to the 
public convenience or to the advantage of the carrier with- 
out creating preferences or discriminations as, between 

F shippers or travelers. 

2. Station restaurants, news stands, barber shops, and similar 
private enterprises at railroad terminals, ordinarily con- 
ducted by outside interests, add to the convenience of the 
public before the transportation by the carrier has com- 
menced or after it has been completed, and are no part 
of the service undertaken by the carrier for the public 

; under its published tariffs. 

». Upon complaint by a rival auction com any demanding at 
the St. Louis terminals of the defendant the same facilities 
for conducting its business as an auctioneer of fruits and 
vegetables that are accorded exclusively to another auc- 
tion company; Held, that the complaint is without merit, 
the proof showing that the latter company Offers its serv- 
ices to all shippers at a uniform rate and without prefer- 
ence or discrimination. 


George E. Mix for complainants. 
N. S. Brown for defendant. 


Report of the Commission. 
HARLAN, Commissioner: 

For some years the American Central Fruit Auction 
Company, hereinafter for brevity referred to as the 
American Company, has been permitted to conduct its 
business ag an auctioneer of fruit and vegetables on 
the terminal premises of the defendant at St. Louis. 
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From time to time as its own convenience required 
the defendant has moved the business from one build- 
ing to another; it is now quartered in one of its ware- 
houses, about 160 feet long by 40 feet wide. Besides 
having the use of the ground floor of this building, the 
auction company is given space for its general offices 
on the second floor; additional space in an adjoining 
building is also available when required by the volume 
of the shipments received. The fruits and vegetables 
are ordinarily unloaded into the warehouse, and stated 
auctions are held there on Monday, Wednesday and 
Friday of each week. Under its arrangement with the 
defendant the auction company is permitted to sell 
only such fruits and vegetables as are received at 
St. Louis over the lines of the defendant or reach 
St. Louis over other lines from non-competitive ter- 
ritory. The record discloses no element of discrimina- 
tion as between the different shippers that wish to 
use the auction company’s services. Nor are we advised 
that any complaint has been made of the manner in 
which its duties are performed. It makes a uniform 
charge of 2% per cent of the amount realized at the 
sale. } 


The defendant explains and justifies the arrange- 
ment on the ground that it makes its terminals at 
St. Louis more useful to shippers and serves as an 
inducement to them to ship over its lines. 


The complaint was filed by the Southwestern 
Produce Distributers, a voluntary association of deal- 
ers in fruits and vegetables, closely affiliated with the 
St. Louis Fruit Auction Company, hereinafter referred 
to as the St. Louis Company. It quickly appeared at 
the hearing that the latter company, organized to 
compete with the American Company, was the real 
party in interest, and an order was thereupon entered 
making it a co-complainant. It is in fact the principal 
complainant. The real object of the proceeding, fully 
disclosed as the hearing progressed, was to compel 
the defendant to set aside a warehouse for its use, 
or a part of the same warehouse that is used by the 
American Company, so that it also may conduct a 
business of auctioning fruits and vegetables at the de- 
fendant’s terminals, During the course of his testimony 
the president of the St. Louis Company explained the 
purpose of the complaint by saying that his company 
demanded the same facilities that are accorded the 
American Central Fruit Auction Company in the ter- 
minal freight houses of the Wabash in. St. Louis. He 
suggested also that in order to avoid confusion the 
St. Louis Company could hold its auctions in the same 
warehouse on the days of the week when no auctions 
were held by the American Company, namely, on Tues- 
day, Thursday and Saturday. It was said, however, 
that the American Company requires the substantial use 
of the warehouse during the entire week, the unloading 
of the cars ordinarily being done during the day, or 
through the afternoon and night, preceding its auctions. 
The St. Louis Company, on the other hand, insisted 
that arrangements could be made so that both com- 
panies could use the same warehouse without any 
substantial inconvenience to either. As an assertion of 
the right to enjoy equal privileges with the American 
Company in the defendant’s warehouse, the St. Louis 
Company endeavored, before filing the complaint, to 
conduct an auction sale there without the consent either 
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of the defendant or of the American Company. But 
its employes were forcibly ejected from the place by 
the police. It is understood that the effort was made 
in aid of this record and as laying a foundation for 
the allegation that the defendant had refused to accord 
the St. Louis Company equal privileges at its St. Louis 
terminals for conducting its business as an auctioneer, 
and in so doing was guilty of an undue and an un- 
lawful discrimination against it, as well as against 
the Southwestern Produce Distributers, the members of 
which, as is alleged, desire to use the services of the 
St. Louis Company instead of being compelled to avail 
themselves of the services of the American Company. 

An occasional carload of produce is billed to the 
American Company to be sold by it at auction, and 
it thus appears on the shipping records as a consignee, 
This happens but rarely, and only through inadvertence, 
as we are assured. Except in such instances we do not 
understand that it is a shipper even in form or that 
it has any interest, beyond its commission, in the 
fruits and vegetables that it sells at auction. We were 
given to understand that it is entirely independent of 
shippers and shipping interests, and has no relation 
with the defendant or its officers. We also understand 
that the defendant receives no compensation from the 
American Company for the use of the warehouse or 
for the privilege of conducting an auction business on 
its terminal property. 

The auction sales are not in any sense held on 
behalf of the defendant and therefore have no relation 
to the transportation service that it undertakes and 
offers to shippers. They are simply a convenience of 
which shippers may avail themselves after the service 
of transportation has been concluded. It is somewhat 
analogous to the station restaurant, newsstand, barber 
shop and other conveniences which travelers arriving 
at a station may make use of if they so desire. They 
are enterprises that outsiders are frequently permitted 
to engage in at railroad terminals, not as a part of 
the service that the carrier renders the public, but 
as something that adds to the general convenience of 
the public. The telegraph, telephone, transfer, and cab 
offices ordinarily found in passenger stations rest upon 
the same general basis. They add to the convenience 
of the passenger before the transportation by the carrier 
has commenced or after it has been completed, without 
adding to the service undertaken by the carrier for 
the traveler under its published rates. 

Such being the nature of the business carried on 
by the American Company at the St. Louis terminals 
of the defendant, a convenience of which all shippers 
of fruits and vegetables may avail themselves or not, 
as they choose, but which is wholly apart from the 
service of transportation performed by the defendant, 
the question arises whether the St. Louis Company 
has a legal right to demand equal facilities for con- 
ducting the same business upon the terminal premises 
of the defendant. If it may predicate an allegation of 
unlawful discrimination against it by the defendant 
because the American Company has been given an 
exclusive privilege of conducting auctions on the ter- 
minal premises of the defendant, it would seem to 
follow that all other auction companies that may here- 


after be organized in St. Louis may also demand the 
same privilege. If one barber is permitted to open a 
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shop in the passenger station of a carrier, other barbers, 
if the complainant’s contention be sound, may demand 
like facilities; and if a railroad company permits 2 
restaurant or any other enterprise of that nature to 
be carried on in a passenger station or a freight depot 
for the general convenience of the traveling and ship- 
ping public, it must assign space and equal facilities 
to all who may apply, so that they also may enjoy 
an opportunity of serving the public in the same way 
and at the same place. The mere statement of the 
proposition seems to require its denial as a legal right, 
While a common carrier must serve the traveling and 
the shipping public on equal terms and without dis. 
criminations or preferences, we have not understood 
that, in undertaking to perform certain duties for those 
who travel or ship their merchandise over its lines, 
it assumes any obligations to those who do neither 
the one nor the other. Certainly if any such obliga- 
tions exist they are not to be found in the act to 
regulate commerce, and are therefore beyond our power 
to enforce or regulate. Our authority under the act, 
in a broad and general sense, extends only to the 
relations between carriers and those who travel or 
who ship their merchandise over their lines. In _per- 
forming these services for the public the property of 
a carrier is subjected to a public use that we may 
regulate and control in the public interest and for the 
correction of abuses in the way of discriminations and 
preferences. But to a certain extent the public sta. 
tions, depots and grounds of carriers are also their 
private property, subject to their own control with 
respect to any private business carried on in or upon 
them, provided that what is thus done for the public 
is in itself a reasonable use of ‘he property and 
contributes to the public convenience or to the advan- 
tage of the carrier. To that extent we seem to be 
without authority, unless in some way such use of a 
terminal property creates preferences or discriminations 
as between shippers or travelers. 

The right to grant exclusive privileges of this gen- 
eral nature in passenger stations has been much dis- 
cussed in the courts both of this country and of 
England, and has generally been sustained, although 
in a few of our states it has been denied. The prior 
cases on the subject have been collated, and many of 
them reviewed in Donovan vs. Pennsylvania Co., 199 
U. §S., 279. In that case the Pennsylvania Company 
had made an arrangement with the Parmelee Transfer 
Company to furnish, at its passenger station in Chicago, 
all vehicles necessary for the accommodation of pas- 
sengers arriving on its trains. The question at issue 
was whether it could legally exclude from its depot 
grounds and passenger station hackmen and expressmen 
coming there for the purpose of soliciting for them 
selves the custom and patronage of passengers. The 
right to make an exclusive contract with a particular 
transfer company to supply vehicles to its passengers 
was sustained, the court saying, page 299: 


There are cases to the contrary, but in our opinion the better 
view, the.one sustained by the clear weight of authority and 


by sound reason and public policy, is that which we have 
expressed. ‘ 


Upon consideration of the whole record we think 
that the St. Louis Company has no standing before us 
to demand any such relief as it asks. We take the 
same view of the complainants, the Southwester? 
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produce Distributers, who contend that they have the 
right to have the St. Louis Company installed on the 
terminal premises of the defendant in order that they 
may use its services as an auctioneer instead of hand- 
ing their fruits and vegetables over to the American 
Company to be sold at auction. We think that no such 
right exists. The auction sales conducted by the Amer- 
ican Company are open to all shippers of fruits and 
vegetables on equal terms and without discrimination. 
It is a matter, as we have shown, that is wholly out- 
side and apart from the service of transportation per- 
formed by the defendant. The company was permitted 
to establish itself there for the general convenience of 
all shippers over the line of the defendant. This is 
a reasonable use for the defendant to make of its 
property, and, in the absence of some abuse or dis- 
crimination against him on the part of the American 
Company, it is clear that the individual shipper has 
no right to demand that another auctioneer whom he 
prefers for some reason shall also be admitted to the 
terminal premises of the defendant for the purpose of 
conducting an auction business. It is scarcely neces- 
sary to add that we assume that all the facts respecting 
the relations of the American Company with the de- 
fendant and with shippers have been disclosed on the 
record. It is also understood that, except in occasional 
cases, due wholly to inadvertence, the American Com- 
pany is not the consignee of the fruits and vegetables 
which it sells at auction. Should the practice in that 
regard be otherwise, the case might stand in quite a 
different light. 


The complaint must be dismissed, and it will be 
so ordered, 


Shipper Must Pay Higher Rate 


OPINION NO. 1515. 
No. 3537. 
(20 I. C. C. Rep., 416.) 
CLINTON BRIDGE & IRON WORKS 
Vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY. 


Submitted December 14, 1910. Decided March 11, 1911. 


Where a shipper, without disclosing to a carrier the character 
or size of its shipment, orders a particular kind of equip- 
ment, loads its traffic thereon, and directs transportation of 
the shipment as loaded, it must pay the rate lawfully ap- 
Dlicable to the class of oqeeseent used, although a lower 
rate would have been available had the freight been loaded 
in another kind of car. Complaint dismissed. 


G. M. Stephen for complainant. 


Hale Holden. for Chicago, Burlington & Quincy Rail- 
road Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation with principal place of 
business at Clinton, Ia. Its petition, filed September 16, 
1910, alleges that an unreasonable charge was exacted 
by defendant for interstate transportation of a shipment 
of iron bridge material from Clinton to St. Marys, Ia. 
Reparation is asked. 

The shipment was made May 28, 1909, and weighed 
5,642 pounds. Freight charges were collected in the 
Sum of $28.25 at the first class rate of 56.5 cents upon 
& weight of 5,000 pounds, in accordence with Rule 17-A 
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of Western Classification, the pertinent portion of which 
is as follows: 


Shipments * * * loaded on open cars are subject to a mini- 
mum charge equal to that for 5,000 pounds, at first class rate 
for each car used. 


This rule does not relieve the carrier from collecting 
on the actual weight, provided on that basis the amount 
does not exceed the charge on a minimum carload of 
the article, and in this case the freight bill should have 
been $31.88, based on the actual weight of 5,642 pounds 
at 56.5 cents. Therefore an uncollected undercharge of 
$3.63 is still outstanding. 

The contention of* complainant is that the fourth 
class rate of 25% cents, which would have made a 
charge of $14.39, should have been assessed upon the 
actual weight, upon the theory that the rate was ex- 
acted in conformity with Rule 17-B of the classification, 
which provides a minimum charge of first class rate 
upon 5,000 pounds in case the articles are too large to 
be loaded through the side door of a 36-foot box car or 
too long to be loaded through the end window thereof, 
and it cites Jones vs. So. Ry. Co., 18 I. C. C. Rep., 150, 
and Houston Structural Steel Co. vs. Wabash R. R. Co., 
18 I. C. C. Rep., 208. But upon the facts disclosed by 
the record the case does not come within the principle 
announced in those cases. 

The longest articles in this shipment were four tubes 
20 feet long, which could have been loaded into the 
side door of a 40-foot car or the end window of a 36- 
foot car; and, therefore, had the shipment been deliv- 
ered to defendant for loading, it would have been under 
the duty of shipping it in the manner which would have 
resulted in application of the lowest rate. Complainant’s 
iron works are connected with defendant’s railroad by 
a sidetrack. Defendant’s testimony is that on May 25, 
1909, complainant ordered by telephone a 34-foot flat 
car from the agent at Clinton. Not having a flat car 
at hand, defendant placed a gondola car, upon which 
complainant loaded the shipment and directed that it 
be forwarded to destination. 

There was an attempt to rebut the evidence of an 
order for a flat car by the introduction of an affidavit, 
made by the secretary of the complainant company, in 
which he states “that while the affiant is unable to sub- 
mit documentary proof, he believes and is firmly con- 
vinced that he did not order for loading this shipment 
a flat car, gondola car or other so-called open car; that 
to the best of his knoweldge and belief neither did any 
other employe or officer of said Clinton Bridge & Iron 
Works order such flat, gondola or open car.” It does not 
appear that it was the duty of this officer to order cars, 
or that he.customarily has knowledge of such orders. 
when made. His “best knowledge and belief,” therefore, 
may not be of much value as evidence of what was 
actually done. The witness for complainant was not 
one of its employes, and had only such knowledge of the 
facts as had been transmitted to him by complainant. 
We have in another case had occasion to comment upon 
the unpersuasiveness of this kind of evidence. Lambros 
vs, C., M. & St. P. Ry. Co., Unreported Opinion, No. 315. 
Defendant’s witness had no personal knowledge of the 
transaction, but presented a letter from the local agent 
at Clinton transmitting two leaves taken from what 
purports to be a daily order book, in which he entered 
orders by telephone and otherwise. These leaves had” 
upon them the orders for two days, the 25th and 26th 
of May, and show, in regular course, entry of an order - 
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by the complainant for a 34-foot flat car. There also 
appears another order by complainant upon the same 
date for a box car to be sent to this switch; on these 
items is the mark “O. K.,” which, the witness said, means 
that the orders were filled. The undisputed fact is that 
the open car was placed upon the switch and that the 
shipment was loaded into and ordered forwarded by the 
complainant. The complainant did not offer any evi- 
dence showing any other order regarding the shipment. 
Certainly some order must have been given. In the 
absence of any other proof we must conclude, from 
the evidence and admitted facts, that complainant or- 
dered an open car, and in doing so did not disclose to 
the defendant company the character or size of the 
shipment. 


There are other considerations than the amount of 
the rate that sometimes determine a shipper’s choice of 
facilities. For instance, it is easier to load and unload 
certain kinds of freight onto and from an open car. This 
may have been the reason which induced the complain- 
ant to order a flat car. The route traversed was 305 
miles, and the charge is not in itself unreasonable, con- 
sidering the equipment ordered. 

Upon all the facts of record in this case we find 
that the rate charged was, except as to the undercharge 
hereinbefore noted, in accordance with the rule of the 
‘Western Classification and the tariff in force at the 
time, and complainant’s failure to secure the application 
of a lower available rate was due to its own action and 
not to failure by the defendant to discharge its duty. 
The complaint will be dismissed. 


Must Have Complied with Tariff 


OPINION NO. 1516. 
No. 3624. 
(20 I. C. C. Rep., 419.) 
DELLS PAPER & PULP COMPANY 
vs. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY 
ET AL. 
Submitted December 12, 1910. Decided March 11, 1911. 
Where a tariff provides different rates for property dependent 
on the value thereof and requires that the invoice value 
shall be stated and receipted for in order to secure the lower 
rate, the complainant must show that the requirements of 
the tariff were complied with, or that they were unreason- 
gable, before reparation will be awarded on account of 
application of higher rate to a shipment the value of which 
did not exceed that upon which a lower rate would have 
applied had the value been disclosed to the carrier. Com- 
plaint dismissed. 
W. D. Hurlbut for complainant. 
Cc. C. Wright for Chicago & Northwestern Railway 
Company. é 
Hale Holden for Chicago, Burlington & Quincy Rail- 
road Company. 
George H. Hamilton for Kansas City Southern Rail- 


way Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation with principal of- 
fice at Hau Claire, Wis. Its petition, filed October 26, 
1910, alleges that it was charged an unreasonable rate 
for the transportation of oné carload of news print paper 
from Combined Locks, Wis., to Dallas, Tex. Reparation 
is asked. 

In December, 1909, complainant shipped one carload 
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of news print paper (nof printed) over defendants’ lines 
from Combined Locks to Dallas. The weight of the 
shipment was 37,585 pounds, and freight charges were 
collected in the sum of $291.77 at a rate of about 77.63 
cents per 100 pounds, which rate we have been unable 
to verify. When this shipment moved defendants’ tar- 
iffs provided a rate of 69 cents, Combined Locks to 
Dallas, on printing paper in carloads, “invoice value not 
exceeding 31% cents per pound and so receipted for,” 
and a rate of 85 cents on printing paper, “invoice value 
exceeding 31%4 cents per pound, or invoice value not re. 
ceipted for.” This latter rate was lawfully applicable 
to the shipment. The present rate for paper of the 
higher value, or “value not receipted for,” is 79 cents. 
There is an uncollected undercharge of $27.70. 


It is admitted that this shipment was not receipted 
for at a particular value, that its value was less than 
3% cents per pound, but that the value was unknown 
to the carrier. There was no evidence tending to show 
that the carrier was at fault in any way, or any ex- 
planation of complainant’s failure to insert the invoice 
value in the bill of lading as required by the tariff, al- 
though it does appear that complainant was well ad- 
vised as to this requirement. The sole ground upon 
which recovery is sought is that inasmuch as the value 
of the paper was in fact less than 3% cents per pound, 
it was entitled to the 69-cent rate. 

Value is one of the factors upon which rates are 
based, and where a tariff provides different rates for 
property dependent upon the value thereof and requires 
that the invoice value shall be stated and receipted for 
in order to secure the lower rate, the complainant must 
show compliance with the requirement of the tariff, or 
that such requirement is unreasonable, before reparation 
will be awarded on account of application of higher rate 
to a shipment whose value did not exceed that upon 
which a lower rate would have applied had the value 
been disclosed to the carrier. In the absence of any 
claim or evidence that the condition here in question is 
unjust, the complaint will be dismissed. 


Issues Order in Kindel Case 





At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 16th day of March, A. D. 1911. 


Present: Judson C. Clements, Charles A. Prouty, 
Franklin K, Lane, Edgar E. Clark, James §S. Harlan, 
Charles C. McChord, Balthaser H. Meyer, commissioners. 


No. 3700. 
DENVER LAUNDRY & MACHINE COMPANY ET AL. 
vs. 
DENVER & RIO GRANDE RAILROAD COMPANY 
ET AL. 





Order Permitting Reparation. 


Reference is hereby made to the order of the Com 
mission in case No. 951, George J. Kindel vs. New York, 
New Haven & Hartford Railroad Company et al., 15 
I. C. C. Rep. 555, involving class rates to Denver from 
Chicago and St. Louis, the effective date of which was 
postponed by the Commission to July 1, 1909, and the 
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rates in which, because of litigation, did not become 
effective until October 26, 1910. 

Pursuant to agreement reached at hearing at Chi- 
eago, March 7, 1911, at which it was understood that the 
defendants are willing, under a permissive order of the 
Commission authoriing them so to do, to pay reparation 
on the basis of the Commission’s order in said case No. 
951, and as herein provided, as to shipments delivered at 
destination subsequently to July 1, 1909, the date upon 
which the Commission’s order would have become effect- 
ive but for the injunction proceedings, and prior to Oc- 
tober 26, 1910, the date upon which the rates became 
effective in the tariffs, the date of delivery of each ship- 
ment as shown on paid expense bill for same to deter- 
mine the adjustment on that shipment and the running 
of the statute of limitations with respect thereto, all 
claims that have been filed with the Commission to be 
presented to carriers by claimants and adjusted here- 
under, and memoranda of claims hereafter filed direct 
with carriers to be filed at the same time with the Com- 
mission as a precaution against the running of the stat- 
ute of limitations if claimants so elect. 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized to pay reparation with 
interest on shipments delivered during the period above 
specified and moved under the condemned class rates 
from Chicago and Chicago rate points, or from St. Louis 
and St. Louis rate points, from which the above-referred- 
to reduced class rates were finally established, to Den- 
ver and other Colorado common points to which the 
above-referred-to reduced class rates were finally estab- 
lished, and on shipments moved from points east of Chi- 
cago or St. Louis to said Colorado points or to points 
west thereof, as to which, in the absence of specific 
through rates, combination rates were applied in the 
making of which the condemned class rates were used, 
on the basis of the class rates prescribed by the Com- 
mission in its order in said case No. 951, upon presenta- 
tion to them of claims that are fully confirmed by their 
records and without further order from the Commission. 

It is further ordered, That each defendant delivering 
carrier that adjusts claim or claims for reparation here- 
under shall, on or before June 10, 1911, file with the 
Commission a detailed report of all payments so made 
prior to June 1, 1911, and shall also, on or before August 
10, 1911, file a like report of all payments so made be- 
tween June 1, 1911, and July 31, 1911, both inclusive, 
and shall also file a like report each month thereafter 
until all claims are adjusted. Each such report shall be 
certified to as complete and correct by the principal 
accounting officer of the carrier making the report; shall 
show as to each shipment, date of delivery, point of ori- 
gin and destination (car initials and number, if carload 
shipment), weight as billed, rate applied, amount col- 
lected, corrected rate, amount refunded, consignor, con- 
Signee and the name or initials of each other carrier 
that participates in the refund. In cases in which it is 
impracticable to definitely show the consignor, it will 
be sufficient to give in lieu thereof such information as 
to consignor as is disclosed by the records of the deliv- 
ering carrier, to such extent and in such manner as will 
make clear the identity and tracing of the shipment. 

It is further ordered, That this case be held open 
for such further proceedings as may be necessary in the 
Matter of reparation. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 563 







Discusses Rating on Triplex Cloth 


OPINION NO. 1520 
No, 2977. 
(20 I. C. C. Rep., 447.) 
H. ROSENBLATT & SONS 
vs. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY 
ET AL. 


Submitted January 30, 1911. Decided March 11, 1911. 

1. The fabric known to the trade as “triplex cloth,’’ frequently 
made up of woolen or silk materials, but consisting in this 
instance of a layer of cotton goods and a cotton shoddy 
lining with an intermediate layer of reclaimed rubber, is 
not cotton piece goods and therefore is not entitled to the 
cotton-piece-goods rate. Generally speaking it may prop- 
erly take the rate applied to dry goods n, o. s. 


2. The through rate charged on a shipment of triplex cloth from 
Fort Wayne, Ind., to Beloit, Wis., exceeded the sum of 
the intermediate rates and is therefore unreasonable. 
Reparation awarded. 

G. M. Stephen and S. J. Bolton for complainants. 

William Ellis for Chicago, Milwaukee & St. Paul Rail- 
way Company. 

Loesch, Scofield & Loesch and Theodore Schmidt for 

Pennsylvania Company. 


Supplemental Report of the Commission. 
HARLAN, Commissioner: 

This matter was formerly before us in a proceeding 
under the same title, reported in 18 I. C. C. Rep., at p. 
261. It there appeared that the complainants were de 
manding reparation on a shipment to them on October 
30, 1909, of 34 bales of triplex cloth of the aggregate weight 
of 22,000 pounds, from Fort Wayne, in the state of Indiana, 
to Beloit, in the state of Wisconsin. The goods were 
described in the bill of lading, made out by the consignor, 
as “cotton piece goods,” and the charges were accordingly 
assessed by the defendants, and paid by the complainants, 
at the through class rate of 55 cents per 100 pounds. In 
our report attention was called to the fact that the legal 
rate was the through first class rate of 76 cents per 100 
pounds applicable under the Official Classification on dry 
goods, N. O. S., and we reserved the question of the rea- 
sonableness of that rate on triplex cloth until the com- 
plainants should have paid the charges then lawfully in 
effect. 

The matter comes on again upon a supplemental peti- 
tion by the complainants in which, after setting up the 
subsequent payment by them of the undercharge, they 
challenge the reasonableness of the 76-cent rate in its 
application to thiplex cloth, and allege that it is unrea- 
sonabel to the extent that it exceeds the combination 
of the intermediate rates on cotton piece goods. Repara- 
tion is asked in the sum of $8. 

The complainants rest their case on the original 
record. The defendants, on the other hand, offered fur- 
ther testimony to show that there is no practical way, 
from a transportation standpoint, of satisfactorily distin- 
guishing in the tariffs between the different kinds and 
qualities of triplex cloth, which vary in value from 10 
and 12 cents to $3 and $4 a pound. Under the Official 
Classification all dry goods are rated under the first class, 
with the single exception of cotton piece goods, which 
phrase is understood to embrace cotton fabrics in the origi- 
nal bolt or piece as manufactured at the mills. Triplex 
cloth, on the other hand, is frequently made up of woolen 
or silk materials, or partly of wool and partly of cotton. 
These particular shipments apparently consisted of a fabric 
made up of a layer of cotton goods and a layer of cotton 
shoddy lining, held firmly together by means of an inter- 
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mediate layer of reclaimed rubber. This indicates that it 
was a cheap and inferior quality of triplex cloth, and 
probably of no greater value than ordinary cotton piece 
goods. But, as stated, triplex cloth of much greater value 
is manufactured and is in more or less general use. We 
are fully aware that some tariffs which name commodity 
rates on cotton piece goods also specifically apply those 
rates to triplex cloth. This is protiably due to local con- 
ditions. But we do not find in the record a sufficient basis 
for reaching the conclusion that such material ought to 
take the same rate as applies on cotton piece goods. On 
the contrary, we are of the opinion that triplex cloth, 
generally speaking, may properly take the rate applied 
to other dry goods. 

It appears, however, that the first class rate from Fort 
Wayne to Chicago is, and was at the date of the move- 
ment, 28.5 cents; and the first class rate from Chicago 
to Beloit is and was 36.66 cents per 100 pounds. The 
combination of intermediate class rates on Chicago, there- 
fore, is 65.16 cents per 100 pounds, which is less than 
the joint through rate of 76 cents exacted from the com- 
plainants. Following the usual rule, we therefore find 
that the charges on the shipment in question were unrea- 
sonable to the extent that they exceeded the sum of the 
intermediate rates, namely, 65.16 cents per 100 pounds; 
and that the complainants are entitled to reparation in 
‘the sum of $23.85, being the difference between the charge 
of $167.20 actually paid and the charges assessable at 
the rate we here find reasonable. The order will include 
interest from May 1, 1910. The defendants will be re- 
quired also to establish and maintain a through rate not 
‘higher than the combination of intermediate rates into 
and out of Chicago. 

We again suggest that the through class rates of 
the defendants in this general territory apparently stand 
in need of some revision, for the reason that in many 
instances they apparently exceed the Chicago combination. 

An order will be entered in accordance with these 
findings. 





ORDER. 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 11th 
day of March, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 2977. 

LOUIS ROSENBLATT AND MOSES ROSENBLATT, 
DOING BUSINESS UNDER THE FIRM NAME AND 
STYLE OF H. ROSENBLATT & SONS, 

vs. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY 
ET AL. 


This case coming on to be further heard upon supple 
mental petition and answers on file, and having been 
duly heard and submitted by the parties, and full inves- 
tigation of the matters and things involved having been 
had, and the Commission having, on the date hereof, made 
and filed a report containing its findings of fact and 
conclusions thereon, which said report is made a part 
hereof: 

It is ordered, That defendants Chicago, Milwaukee 
& St. Paul Railway Company and Pennsylvania Company 
be, and they are hereby, authorized and directed, on or 
before the 15th day of May, 1911, to pay unto the com- 
plainants, Louis Rosenblatt and Moses Rosenblatt, doing 
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business at Beloit, Wis., under the firm name and style 
of H. Rosenblatt & Sons, the sum of $23.85, with interest 
thereon at the rate of 6 per cent per annum from May 
1, 1910, as reparation for an unreasonable rate charged 
for the-transportation of 34 bales of triplex cloth from 
Fort Wayne, Ind., via Chicago, Ill., to Beloit, Wis., which 
rate so charged has been found by this Commission to 
have been unreasonable, as more fully and at large ap- 
pears in and by said report of the Commission. 

It is further ordered, That said: defendants shall 
maintain and keep in force for a period of not less than 
two years from the date hereof a joint through rate on 
triplex cloth in less than carloads from Fort Wayne, Ind., 
via Chicago, Ill., to Beloit, Wis., which shall not exceed 
the current combination rates between said points based 
on Chicago. 


Reduces Citrus Fruit Rates 


OPINION NO. 1517. 
No 3444. 
(20 I. C. C. Rep., 421.) 
GAMBLE-ROBINSON FRUIT COMPANY 
Vs. 
NORTHERN , PACIFIC RAILWAY COMPANY ET AL. 


Submitted January 10, 1911. Decided March 11, 1911. 


Rates of $1.79, $1.75%, and $1.35 per 100 pounds on citrus fruits 
in carloads from Redlands, Prenda, Pachappa, Arlington, 
and Porterville, Cal., to Miles City, Mont., found unreason- 
able so far as they exceeded rate of $1.15 subsequently 
established. Reparation awarded. 

Walter Holsinger and Fred H. Stinchfield for com- 
plainant. 

Emmerson Hadley for Northern Pacific Railway Com- 
pany. 

F. C. Dillard, W. W. Arthur and L. T. Wilcox for 

Southern Pacific Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the whole- 
sale and commission fruit and produce business, with 
offices and warerooms at Miles City, Mont. The peti- 
tion, filed August 2, 1910, puts in issue the reasonable- 
ness of freight charges on certain carload shipments of 
citrus fruit from various points in California to Miles 
City. Reparation is asked. 

The record shows that between February 20, 1909, 
and August 17, 1910, complainant caused to be shipped 
over defendants’ lines from certain California points to 
Miles City, twenty carloads of citrus fruits, on which 
freight charges were exacted by defendants at rates of 
$1.79 per 100 pounds on the first car, $1.75% on the 
next three cars, and $1.35 on each of the other cars. 
Five of said cars were not mentioned in the petition, 
but at the hearing it was agreed by all parties excep! 
the Atchison, Topeka & Santa Fe Railway Company, 
which was not represented, that they might be considered 
as included in the case. Since the hearing the Santa 
Fe Company has also jointed in this agreement, and 
said shipments will therefore be treated as though for- 
mally presented by amended petition. The total charges 
amounted to $8,115.07, and complainant alleges that they 
were excessive, unjust and unreasonable to the extent 
that they exceeded what they would have been at 4 
rate of $1.15 per 100 pounds. 


The shipments involved, the respective points of 
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origin, dates of movement, weights, charges and amount 
of reparation claimed are stated in the following table: 





Reparation 

claimed on 

‘ basis of rate 
Weight, Amount of $1.15 

pounds. charged. per 100 lbs. 
Redlands, Cal., Feb. 20, 1909...... 28,300 $506.57 $181.12 
Prenda, Cal., April 7, 1909......... 28,324 497.09 171.37 
Do SE, i cc esscccece 27,760 487.19 167.94 
Do June 24, 1909........... 27,650 485.24 167.28 
Pachappa, Cal., July 23, 1909...... 27,648 373.25 55.30 
Arlington, Cal., Aug. 11, 1909..... 28,080 379.08 56.16 
Do Gant: 24. 1908...0<c0030 28,160 380.16 56.32 
Porterville, Cal., Dec. 15, 1909..... 28,656 386.85 57.31 
Arlington, Cal., Jan. 7, 1910 27,648 373.25 55.30 
Do .  &. See 379.10 56.16 
Prenda, Cal., March 23, 1910. 384.91 57,02 
Do April 9, 1910...... one 379.10 56.16 
Do MEE BEE cecccccuse 398.52 59.04 
Do Rh: | eee 396.58 58.75 
Do BE Pw bocce sca se 383.83 56.86 
Do pp RES | ee 384.91 57.02 
Arlington, Cal., Jume 28, 1910...... 28,352 382.75 56.70 
Do SE EE cc bocecccess 29,376 396.58 58.75 
Prenda, Cal., July 29, 1910......... 27,648 373.25 55.28 
Arlington, Cal., Aug. 17, 1910..... 28,656 386.86 57.32 
$8,115.07 $1,597.16 


On the dates the first four shipments moved there 
was no joint rate over defendants’ lines applicable to 
the traffic from the points of origin to Miles City, and 
combinations of intermediate rates were applied. By 
tariff effective June 30, 1909, a through rate of $1.35 
was established, which was applied to the later ship- 
ments. By supplement to that tariff, effective December 
10, 1910, a joint commodity rate of $1.15 was provided. 
The Northern Pacific Railway Company agreed at the 
hearing that the rate of $1.35 on citrus fruits was 
unreasonable. The other carriers did not so agree, and 
considerable testimony was introduced by complainant 
in support of its contention. For a number of years a 
blanket rate of $1.15 has been maintained from California 
points to eastern and intermediate points, and no reason 
appears why that rate should not have been given to 
Miles City. 

Upon consideration of all the facts we are of opinion 
that the charges collected were unreasonable to the ex- 
tent that they exceeded charges which would have ac- 
crued under a rate of $1.15, and we so find. Reparation 
will be awarded in the sum of $1,597.16, with interest 
from September 1, 1910, and defendants will be required 
to maintain for a period of two years a rate on. citrus 
fruits in carloads from said California points to Miles 
City not in excess of $1.15 per 100 pounds. 











ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the llth day of March, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin. K. Lane, Edgar E. Clark, James §. Harlan, 
Charles C. MeChord, Balthasar H. Meyer, Commissioners. 

No. 3444. 
GAMBLE-ROBINSON FRUIT COMPANY 
vs. 

NORTHERN PACIFIC RAILWAY COMPANY, SOUTH- 
ERN PACIFIC COMPANY, AND THE ATCHISON, 
TOPEKA & SANTA FE RAILWAY COMPANY. 
This case being at issue upon complaint and answers 

y % file and having been duly heard and submitted by 

the parties, and full investigation of the matters and 

things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report ig hereby referred to and made a part hereof: 
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It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or be- 
fore the first day of May, 1911, to pay unto complainant, 
Gamble-Robinson Fruit Company, the sum of $1,597.16, 
with interest thereon at the rate of 6 per cent per an- 
num from September 1, 1910, as reparation for an 
unreasonable rate charged for the transportation of cer- 
tain carloads of citrus fruits from points in California 
to Miles City, Mont., which rate so charged has been 
found by this Commission to have been unreasonable, as 
more fully and at large appears in and by said report 
of the Commission. 

It is further ordered, That defendants, the Atchison, 
Topeka & Santa Fe Railway Company, Southern Pacific 
Company and Northern Pacific Railway Company, be, 
and they are hereby, notified and required to establish 
and maintain for a period of two years from the date 
hereof a rate not in excess of $1.15 per 100 pounds for 
the transportation of citrus fruits, in carloads, from 
Redlands, Prenda, Pachappa and Arlington, Cal., to Miles 
City, Mont. 

And it is further ordered, That defendants, Southern 
Pacific Company and Northern Pacific Railway Company, 
be, and they are hereby, notified and required to es- 
tablish and maintain for a period of two years from the 
date hereof a rate not in excess of $1.15 per 100 pounds 
for the transportation of citrus fruits, in carloads, from 
Redlands and Porterville, Cal., to Miles City, Mont. 


Not Entitled to Reparation Award 


OPINION NO. 1518. 
No, 3578. 


(20 I. C. C. Rep., 423.) 
RIVERSIDE MILLS 
vs. 
GEORGIA RAILROAD ET AL. 
Submitted February 1, 1910. Decided March 11, 1911. 


An informal complaint showing date of shipment, weight, and 
rate charged, coupled with an allegation that the rate was 
unreasonable, is sufficient presentation of a claim to come 
within section 16 of the act. Memphis Freight Bureau v. St. 
L. S. W. Ry. Co., 18 I. C. C. Rep., 67, reaffirmed. For rea- 
sons stated in the report, complaint dismissed. 


R, J. Southall for complainant. 

R. Walton Moore for Georgia Railroad, Atlanta & 
West Point Railroad Company, and Western Railway of 
Alabama. 

F. C. Dillard and L. T. Wilcox for Southgrn Pacific 
Company, Morgan’s Louisiana & Texas Railroad & 
Steamship Company, Texas & New Orleans Railroad 
Company, and Galveston, Harrisburg & San 


Antonio 
Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 


Complainant is a corporation, with principal] place of 
business at Augusta, Ga., and is engaged in the manufac- 
ture and sale of cotton waste. By complaint filed Octo- 
ber 12, 1910, it alleges that defendants exacted from it 
unreasonable charges for transportation of a carload 
of cotton waste from Augusta, Ga., to Tonopah, Nev. 
The same subject matter was presented to the Commis- 
sion informally under date of June 17, 1908. 
is asked. 

On August 2, 1906, complainant shipped via the lines 
of defendants, from Augusta, Ga., to Tonopah, Nev., one 
carload of cotton waste weighing 24,100 pounds, upon 


Reparation 
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which, on September 18, 1906, freight charges were col- 
lected in the sum of $920.60; but at the rate of $3.80, 
which defendants were attempting to apply, the charges 
would amount to only $915.80. Complainant applied for 
a refund on basis of rate of $3.02 which had been 
quoted it, and on March 13, 1907, refund to this basis, 
or in the sum of $192.81, was made by the Georgia 
Railroad. Early in 1908 the Georgia Railroad advised 
complainant that the lawful rate was $3.80 and asked 
that repayment be made of $184.59 of the refund, admit- 
ting an overcharge of $8.22. On basis of rate of $3.80, 
the correct amount to be repaid would have been $188.01. 
Complainant did not then make the repayment requested 
and under date of June 17, 1908, filed an informal complaint 
with this Commission asking, in effect, that we find to 
be unreasonable any rate in excess of $3.02, and that it 
be not required to make any further payment. On April 
10, 1909, complainant paid to the Georgia Railroad the 
$184.59 demanded. The informal procedure was ineffect- 
ive and the formal complaint resulted. 

The statute of limitations was pleaded by several 
of the defendants, who contended that because the in- 
formal complaint was not filed within six months after 
the shipment moved it was not before the Commission 
in such manner as to stop the running of the statute. 
There is no merit in this contention. Although the Com- 
mission has announced that ordinarily it will not award 
reparation upon informal proceedings unless the com 
plaint is filed, or the rate complained of is reduced within 
six months after the traffic moved, that rule is only an 
expression of the administrative discretion of the Com- 
mission, and is confined to informal matters. It does 
not in any way modify the ruling heretofore made that 
an informal complaint showing the date of shipment, 
its weight, and the rate charged and collected, coupled 
with an allegation that the rate assessed was unreason- 
able, is a sufficient presentation of a claim to come 
within the provisions of Section 16 of the act. Memphis 
Freight Bureau vs. St. L. S. W. Ry. Co., 18 I. C. C. Rep., 
67. 

There was no joint through rate on cotton waste 
from Augusta to Tonopah when this shipment moved, 
nor has such a rate since been established. The ship- 
ment moved via Sacramento, Cal., Reno and Mina, Nev., 
and over this route the lowest combination was as fol- 
lows: . 


ne, <a, C5 GACPMMNGMIG, COL. oa. cc ccccccnesccevccevs $1.12 
rr Sei ir Ssh witee ashebihod'e.6 oclbbee and¢uiece dee A 
a. en ae ive puede Fis 6% 606 PES es cues eeaweden ees 1.10 
i eh re) NS 2 6 bas 6 wclageidss oucwc ak waged Des seme am -60 
ce a eee re eer aoe Foor $3.69%6 


This rate of $3.6914 should have been applied and 
charges of $890.50 collected. By the collection of $912.38 
complainant was overcharged $21.88, which amount should 
be promptly refunded by defendants, with interest, with- 
out the requirement of order of the Commission. While 
the petition asked reparation to basis of rate of $3.02, 
at the hearing complainant based its claim on a combina- 
tion rate of $3.24, which was effective as follows: 





Augusta to Sacramento, Cal., effective June 5, 1909......... $1.10 
Sacramento to Tonopah, Nev., effective Jan. 20, 1910........ 2.14 
: SS ee newman deena reed he net soe h wenn eae bene $3.24 


On January 2, 1911, the $2.14 factor was reduced 
to $1.79, making the present combination $2.89. In 
Traffic Bureau vs. S. P. Co., 19 I. C. C. Rep., 259, the 
Commission reduced the fourth class rate, Sacramento to 
Reno, from 87 cents to 51 cents, and the present rate 
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beyond Sacramento is apparently a readjustment of the 
through rate based upon that reduction. 

Upon consideration of the entire record, we are not 
of opinion that reparation should be awarded in this 
case. Reparation was not awarded in connection with 
the general readjustment of class rates ordered in the 
Traffic Bureau case, supra. The rate beyond Sacramento 
Was reduced more than three years after the shipment 
moved, and we are not satisfied that the rate when 
charged was so unreasonable that complainant is ep- 
titled to damages. As stated in Anardarko Cotton Oil 
Co. vs. A., T. & S. F. Ry. Co., 20 I. C. C. Rep., 43, there 
is no presumption of law that a rate condemned as un- 
reasonable, or reduced by a carrier on its own motion 
has been unreasonable for any particular period in the 
past, and a rate reasonable when established may in 
course of time become unreasonable by virtue of changed 
circumstances and conditions. Consequently an award 
of reparation by no means necessarily follows the reduc 
tion of a rate, whether by the voluntary action of the 
carriers or by order of the Commission. Upon receipt 
of satisfactory evidence that the overcharge above men- 
tioned has been refunded to complainant, the complaint 
will be dismissed. 


Miller Indictments Quashed 


Savannah, Ga., March 31—The government has 
failed in its efforts to have Harvey C. and Morris F. 
Miller brought to trial on the charge of receiving rebates 
in connection with grain shipments from Philadelphia to 
Jacksonville through Savannah. United States Judge 
Speer has ruled that the failure of the prosecution to 
allege that the proper tariff rate was posted at the sta- 
tion of the defendants as required by the interstate 
commerce law and that the defendants therefore had an 
opportunity to acquaint themselves with the legal charges 
was fatal. The government will probably appeal the law 
questions to the Supreme Court, but it is thought un- 
likely that any further attempt will be made to hold the 
Millers. 

Judge Speer characterized the neglect of the govern- 
ment as an “omission of the provision of the interstate 
commerce law intended for the information of the ship- 





ping public.” He was zealous that they should be pro 
tected even if the carrying company had violated the 
law in so far as failing to have the rate posted. The 


position of the government was that the filing of the rate 
of 15 cents was sufficient information to the shippers. 
It was urged that if the Millers accepted a rate less than 
that, or 10 cents as charged, it was their fault, but the 
court held otherwise, 

Judge Speer fined the Merchants’ & Miners’ Trans 
portation Company $20,000, instead of assessing $48,000, 
as was erroneously reported in the last issue. 


DETROIT TRAFFIC MEN TO HAVE LUNCHEON. 

Detroit, Mich., March 31.—The Transportation CluD 
of Detroit will hold a noonday Iuncheon at the Wayne 
Hotel to-morrow. James Schermerhorn, general manager 
of the Detroit Times, will be the speaker. In addition 
the luncheon will serve as a farewell reception to Joseph 
S. Hall, who has recently been appointed general pa* 
senger agent of the Lake Erie & Western Railway, with 
headquarters at Indianapolis, Ind. 









April 


CON 


Carri 


Wi 
are st 
short | 
missior 

An 
the las 

H. 
the Al 
nearly 
to wa 
Special] 
cluded 
on in 
the mé 
Mann : 
Bradley 
H. F. 
railroac 
B. Lyo 
Oregon: 
eh 

Mr 
and ac 
and thé 
His col 
tepec | 
other 1 
become 
Canal ij 
mate tl 

Ref 
the rai 
“The ri 
on frei 
the con 
Horn o 
raging | 
deal hi; 
water li 
roads | 

tons anr 
via the 
The wa 
than th 
We mak 
it is ne 
we can 
Tehuant 
Z0es to 
Pacific | 
road, wl 

Mr. 
Tates hi 
Ting wit 
especial] 
He also 
business 





; the 


> not 
this 
with 
1 the 
nento 
ment 
when 
$s en- 
n Oil 
there 
Ss un- 
otion 


n the 


anged 
award 
reduc 
of the 
eipt 
. men- 
iplaint 


Tis F. 
rebates 
phia to 
Judge 
tion to 
he sta- 
-erstate 
had an 
charges 
the law 
ght ul- 
iold the 


he ship- 
be pro 
ted the 
d. The 
the rate 
shippers. 
ess than 
but the 


3’ Trans: 
: $48,000, 


HEON. 

ion Club 
a Wayne 
manager 
addition 
o Joseph 
eral pas 
way, with 





April 1, 1911 







CONTINUE ON FOURTH SECTION 


Carriers and Shippers Still Busy Arguing Appli- 
cation of Long and Short Haul 
Clause Before Commission 





(Special to The Traffic World.) 
Washington, D, C., March 30.—Carriers and shippers 
are still busily engaged in arguing out the long and 
short haul clause before the Interstate Commerce Com- 
mission. 

An account of the hearing from the time covered by 
the last issue of THr TRAFFIC WorLD follows: 

H. E. D.. Jackson, secretary and traffic manager of 
the American-Hawaiian Steamship Company, occupied 
nearly the entire afternoon last Thursday testifying as 
to water competition on _ transcontinental business. 
Special Counsel Durbrow of the Harriman lines con- 
cluded the direct examination of the witness, who went 
on in the morning, shortly after the noon recess. In 
the main the cross-examination was conducted by Seth 
Mann for the San Francisco commercial interests, G. J. 
Bradley, representing Sacramento and Stockton shippers, 
H. F. Bartine and J. F. Shaughnessy of the Nevada 
railroad commission, H. M. Stephens of Spokane, Frank 
B. Lyon for the Commission, W. W. Cotton for the 
Oregon-Washington Railroad & Navigation Company, and 
B. C. Lindley for the Great Northern. . 

Mr. Jackson testified that there is both potential 
and actual water competition on transcontinental traffic 
and that there is competition among the water carriers. 
His company, operating in connection with the Tehuan- 
tepec Railroad, competes with German, Japanese and 
other lines. He predicted that water competition would 
become a much more important factor when the Panama 
Canal is opened. “I think we are all apt to underesti- 
mate the importance of the canal,’ said Mr, Jackson. 

Referring to the attitude of the water lines and 
the railroads toward each other, Mr. Jackson said: 
“The railroads made rates of 30 cents per 100 pounds 
on freight from New York and New England across 
the continent to put the clipper sailing ships around the 
Horn out of existence. They succeeded after a war 
raging from 1893 to 1900. Rates would be made a good 
deal higher across the country if it were not for the 
water lines. The tonnage moved by the transcontinental 
roads between coast terminals westward is 3,000,000 
tons annually. About 250,000 tons are carried by water and 
via the isthmian routes between the coasts every year. 
The water rates range from 20 to 50 per cent less 
than the rail rates. Our rates are fairly compensatory. 
We make the best rates we can get, reducing them when 
it is necessary to get business and raising them when 
we can do so without losing traffic. The rates via the 
Tehuantepec route are divided into three parts—one-third 
g0es to the line on the Atlantic, another third to the 
Pacific line, and the last third to the Tehuantepec Rail- 
road, which pays for loading and unloading.” 

Mr. Jackson denied that the railroads dictate what 
tates his company shall charge. He admitted confer- 
ting with the railroad people from time to time and 
especially before taking the stand for his testimony. 
He also testified that his line could not continue in 
business if it were not for its contracts to transport 
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the Hawaiian sugar crop to eastern ports of the United 


States. This traffic amounts to 250,000 tons annually 
and the rate on it is $9.50 per ton. Were it not for 
this arrangement, he said the steamship line could not 
compete with the transcontinental roads on shipments 
eastbound from San Francisco. On westbound shipments 
the company does business at San Francisco, Los An- 
geles, Sacramento, Stockton, Portland, Seattle, Tacoma 
and other ports. There are 84 points in California which 
enjoy termina] rates. 

Mr. Jackson was requested to furnish the Commis- 
sion information about the cargoes of two ships sailing 
from New York and to quote the rates received on 
200 articles they contained, for comparison with rail 
rates. Water carriers not being subject to the juris- 
diction of the Commission, Mr. Jackson said he would 
prefer not to supply more information. 

By agreement, discussion of the long and short haul 
was suspended Friday morning to give counsel an op- 
portunity to argue the Willamette Valley case. In the 
afternoon back haul questions closely interwoven with 
the final settlement of the intermountain and fourth 
section cases were taken up. 

J. N. Teal, on behalf of the Portland Chamber of 
Commerce, argued that the Commission should reopen 
the question of rates from Portland eastward, and held 
that it should put in an L. C. L. rate to Spokane, al- 
though Spokane had not asked for such rates. Mr, 
Stephens retorted to the effect that Spokane was not 
particularly desiring L. C. L. rates from Portland because 
the Inland Empire City wants to do a little jobbing 
on its own hook. 

Mr. Teal pointed out what he deemed inaccuracies 
and discriminations in the rates proposed by the Com- 
mission. He contended that the Pacifict Coast manu- 
facturers and packers have a right to expect the help 
of the Commission in their efforts to develop coast 
resources by the establishment of rates that will enable 
them to ship eastward in competition with Missouri 
River points. 

Commissioner Prouty inquired if he did not think 
rates he named to be about equal for Portland on the 
one hand and Omaha, Salt Lake and Denver on the 
other. Mr. Teal had to admit that he did, but not 
in ail cases. 

In defense of his request for L. C. L. rates to Spo- 
kane, if commodity rates eastward are to be made, he 
said he could not justify a spread of 118 per cent in 
some of the rates. He suggested that some of the rates, 
especially on syrup, indicated to him the sinister influ- 
ence of a trust. On that point he said the next law 
that will be passed by Congress will be one authorizing 
the Commission to fix minimum rates, so as to be able 
to prevent just that sort of favoritism to the hig indus. 
trial combinations. 

Mr. Stephens said that to grant what the Portland 
body is asking, is to give Pacific Coast terminals an 
undue advantage over Spokane. Spokane does not want 
Pacific Coast products to be moved through that city. 
He insisted upon a reasonable spread between carload 
and less-than-carload rates. 

Charles Donnelly, for the Northern Pacific, said that 
if Mr. Teal had compared the class rates from Missouri 
River points instead of the commodity rates proposed 
to be made for Spokane, he would not have found the 








568 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





inconsistencies he thought he had discovered. He main- 
tained that when the proposed rates are made effective 
it will be found that in a good many instances the 
advantage will lie against the Missouri River points. 
In conclusion he said the reduction the Commission 
proposed is big enough. 


W. W. Cotton, closing for the defendants, asked the 
Commission to look at the increased tonnage the rail- 
roads have been compelled fo haul to earn the gross 
income, and withhold their hands. 


+ “Fo have to submit to a 20 per cent reduction is 


bad,” said he, “but a still deeper cut would be dis- 
astrous. Personally, I would like to see everything 
distributed from Portland, because I live there, but this 
Commission has got to be fair to all communities. Not 
for the purpose of complimenting the management of 
the O. R. & N., but as a mere fact to show how fair 
that road has been to the territory through which it 
passes, I want to call attention to the fact that the 
exclusively farm land in the Pelouse and Walla Walla 
valleys is higher than any other exclusively farm land 
in the country. When there have been applications for 
the reduction of rates on wheat and other farm prod- 
ucts, the farmers have not been there to back them up. 
They have been satisfied. The Portland and Spokane 
rates are fair. There is no substantial backing for the 
demand for different rates from Walla Walla, Baker 
City and Le Grand. 

“IT do not say the loss of $250,000 of revenue raises 
the question of confiscation, but the underlying, basic 
principle is a matter of vital importance, and I ask the 
Commission to leave the adjustment as it has proposed 
to make it, rather than grant the application of these 
complainants for still further reductions.” 

Gardiner Lathrop of the Santa Fe opened the long 
and short haul argument Saturday. He reviewed the 
cases in point, laying particular stress on the Behlmer, 
East Tennessee, Virginia & Georgia, Alabama Midland 
or Montgomery and Troy decisions. 

“The controlling factor at Montgomery was and is 
the navigability of the river. When the rates to Mont- 
gomery weer higher, movement of traffic by water in- 
creased. When the rail rates were reduced to the 
most profitable water rate, the movement by river 
decreased. That will continue so long as the nav- 
igability of the river at its present stage remains a 
fact.” 

Discussing the power of the Commission under the 
amended law, he declared that there would probably 
be no disputing the existence of water competition at 
the Pacific ports. While he contended that the testi- 
mony already in the record shows the existence of 
the competition, nevertheless the railroads will intro- 
duce still more testimony. 

“T assert,” said he, “ that while the wording of 
the law has been changed, the power of the Commission 
to grant relief continues unchanged and undiminished, 
Before the amendment the carriers themselves had the 
power to make rates that relieved themselves of the 
hardship that would be worked under a hard and fast 
long and short haul. They had the right to initiate 
rates, subject to the possibility of having them reviewed 
and set aside on the ground that the conditions were 
not dissimilar. On the statement that the carriers had 

abused their power of initiating rates higher for the 
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shorter than the longer haul, Congress deprived them 
of puting into effect such rates, except and until! 
the carriers had obtained permission from the Interstate 
Commerce Commission. My belief is that the powers of 
the Commission are not increased nor decreased by 
the elimination of the words ‘under substantially similar 
circumstances and conditions.’ Congress first deprived 
the carriers of the power of initiating rates not made 
under the stress of water competition and then it 
deprived them of that initiation.” 


Mr. Lathrop laid it down as the duty of the Com- 
mission to grant relief to the carriers upon a showing 
by them that the rate for the long haul was forced 
by special conditions and circumstantces. On the ques- 
tion of the “extent” of the relief, he gave it as his 
judgment that the Commission must determine the dif- 
ferential to be allowed for interior freight. He also 
thinks that when the reason for a rate has disappeared 
the rate should go with it. For instance, if water car- 
riers Cease transporting a certain commodity, then the: 
Yates based on that competitive condition should be 
disregarded and then treated from the point of justness 
and reasonableness per se. 

The power of the Commissioners, with regard to 
granting the relief, Mr. Lathrop contended, is no more 
discretionary than it is in the matter of seeing to it 
that rates are just and reasonable. 


As to the meaning of the word “extent,” as used 
in the grant authorizing the Commission to give relief, 
Mr. Lathrop announced that there is a division among 
railroad attorneys. He thinks it means the amount of 
the differential to be allowed and the length of time 
it shall endure. Others believe it refers to the territory 
to be covered with rates not in strict compliance with 
the literal terms of the fourth section, 

Commissioner Prouty asked whether Mr. Lathrop 
believed that the Commission can deal with the neces- 
sity, assuming it to exist, of differentials, by what may 
be called the zone method. For instance, ought the 
Commission say that from Chicago westward the dif- 
ferential as between terminals and interior points should 
be a certain percentage of the local rate back; another 
percentage from Buffalo and Pittsburg westward, and 
still another percentage for the rest of the country to 
the eastward of Buffalo and Pittsburg. 

It was brought out that it was Mr. Lathrop’s belief 
that a very good argument for the constitutionality of 
the amended section can and probably will be made 
on the ground that it simply commits to the Interstate 
Commerce Commission the duty of declaring, as it does 
in another ,branch of the rate-making matter, what is 
a just and reasonable differential where a proper show- 
ing has been made of a necessity for disregard of the 
amended fourth section. Mr. Lathrop did not fully com- 
mit himself, however, on the question of the validity 
of the amended clause. 

Chairman Clements asked for but did not obtain 
the attorney’s view as to the constitutionality of that 
proviison in the amended law saying that when a land 
carrier has reduced its rates to meet water competition, 
it may not raise them when that competition disappears 
unless there has been some change in conditions other 
than the disappearance of that competition. Mr. Lathrop 
indicated that that point will be contested in the court» 
on the ground that it deprives the carriers of their 
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property without due process of law and without com- 
pensation by depriving them of the beneficial use of it 

Commissioner Prouty asked héw the Commission 
would proceed to enforce the fourth section, in the 
event it refused to grant the application for relief from 
its provisions. Mr. Lathrop answered that he thought 
it could enforce the section in the same way, subject 
to court review, as it enforces any other order made 
by it. 

Commissioner Lane wanted to know if Mr. Lathrop 
did not regard it as part of the duty of a carrier making 
application for relief to show that its terminal rate is 
less than what it might legally demand for the service 
if the competition dii not exist. 

“My contention is that all you have got to find out 
is as to whether the difference between the terminal 
and the interior rate, is a reasonable one,” was the 
reply, “My thought is that the Commission should 
leave the differentials as they are until individual rates 
are challenged, and then make an investigation as to 
those rates. The presumption is that the adjustments, 
where differences of conditions and circumstances are 
shown to exist, can better be made by the carriers than 
any court or commission. The Circuit Court of Appeals 
so held and the Supreme Court, when that part of the 
Circuit Court’s opinion was controverted, upheld that 
assertion that when theer are differences of conditions 
and circumstances, the traffic officials can better adjust 
the differences than any court or Commission.” 

Mr. Lathrop thought that when the Commission 
comes to consider an application for leave to establish 
higher rates for a short than a long haul, the Com- 
mission may well scrutinize the application closely and 
require the applicants to affirmatively show reason for 
such difference. As to established differences in rates, 
however, he thought the better way would be for the 
Commission to proceed on the assumption that the differ- 
entials are fair and just. 

Arguments during the afternoon further developed 
the fact that the railroad attorneys take different views 
of the law. 

Immediately after the luncheon recess Mr. Lathrop 
modified his previous argument by saying: “The ter- 
minal rates now in force, being found to be reasonable 
to meet water competition, the application should be 
granted, and the carrier is entitled to charge the full 
tariff local back, as at present established, to interior 
points, until the reasonableness of the local rate back 
is challenged in a direct proceeding.” 

Mr. Cotton and Mr. Stephens agreed on the prop- 
osition that the proviso which authorizes the Commis- 
sion to determine to what extent carriers shall be 
relieved from the enforcement of the prohibitory clause 
is a bad thing. Mr. Cotton took the position that the 
matter will have to be threshed out in the courts. If 
it is held that the proviso is a delegation by Congress 
of legislative power to the Commission, which is for- 
bidden by the Constitution, then the entire section is 
null and void according to court rules of construction. 
All hinges on the meaning of the word “extent,” whether 
Congress referred to the extent of discriminations that 
the Commission might allow, or the geographical extent 
of the territory that might be affected. Mr. Stephens 
insisted that the proviso was null on its face, but cited 
authorities to support his proposition that the remainder 
of the section should be enforced. 
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Mr, Stephens also accused Attorney Durbrow of 
straying from fact. 

“James J. Hill promised Spokane as good or better 
rates than coast terminals get, in return for a right- 
of-way free of cost through the city,” said Mr. Stephens: 
“We gave him the right-of-way, but we did not get 
terminal rates, and now Hill’s road is asking rates to 
make a satisfactory return on the property we gave 
it.” He wondered whether disagreements among railroad 
lawyers were real “or for stage effect.” He declared 
that the roads have brought about artificial conditions 
of traffic, which they have not dealt with satisfactorily. 
The Commission is not infallible, but will make fewer 
mistakes than the roads. 


“Time and the people are ripe for revolution,” de- 
clared Mr. Stephens. “California has passed radical 
laws, and the whole country will do so if the people’s 
rights are not protected. If there is water competition, 
the water terminals can take care of themselves. The 
fact is that there is no water competition and will be 
none, unless the Pacific Mail Company is taken from 
the Southern Pacific’s control, until the Panama Canal 
is opened. Then water rates will control, the trans- 
continental roads will do no freight business with Pa- 
cific Coast terminals, and the roads will thank the inter- 
mountain section for furnishing them traffic which they 
cannot lose, If the roads raise their terminal rates, 
as I hear they are contemplating, it will be proved 
that water competition does not exist; that is a cinch. 

“If the law is not construed satisfactorily, we will 
have been handed a gold brick, and we will come to 
Congress and get a fair long and short haul section.” 

“What do you consider a fair section?” asked Com- 
missioner Lane. 

“An absolute law prohibiting a greater charge for 
a short haul than for a long haul in any circumstances,” 
Mr. Stephens replied. “I contend that this is an abso 
lute law if the unconstitutional proviso delegating legis- 
lative power to the Commission is eliminated. Congress 
made certain findings of fact and rendered judgment. 
The only way it can be set aside is by the carriers 
showing that the law is confiscatory, and under court 
decisions this cannot be, even if the dividends are re- 
duced to 4 per cent. As a matter of fact, dividends 
on the northern lines will not go below 6 per cent. 
While complaining about the cost of service in the 
intermountain section, the roads are making profits 
there.” 

Mr. Stephens said the Commission had found that 
there is no water competition west of the Buffalo- 
Pittsburg line, on which point Commissioner Prouty 
took issue, saying that the Commission found no traffic 
from west of this line going to the Pacific Coast by 
water, but that traffic from Chicago and other points 
might go by water if the rail rates were not so low 
as to prevent. 

“Believing this an absolute prohibition,” concluded 
Mr. Stephens, “I demand terminal rates from the Atlan- 
tic coast, but if the Commission prefers to be ‘guided 
by what might be instead of the existing facts, we 
ought to have terminal rates from the Pittsburg-Buffalo 
line. From Chicago and the middle West we should 
have lower than terminal rates. I propose, if the Buffalo- 
Pittsburg line is adhered to, that shippers pay the 
differential from the Atlantic coast, the amount to be 
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held by the Commission until the case is tested by the 
roads,” 

Adjournment was taken until Monday. 

Mr, Teal opened the discussion Monday. Reviewing 
the contentions of the railroad attorneys, he suggested 
that Congress legislated for the whole country, not 
merely for the intermountain country; that the railroads 
were contending for a construction, not in aid of the 
law, but its destruction. He said that Congress had 
no idea of destroying the natural advantages of any 
place. He also paid his respects to his intermountain 
brethren by remarking that anybody can make fun of 
the multiplication tables just as easily as ridicule can 
be heaped on the theory of the rail rates to interior 
points—termina] rate, plus the local rate to the point 
where there is no water rate. Before there was a rail- 
road between Portland and the Dalles, goods were taken 
to Portland by ocean carriers and thence by river to 
the Dalles. Nobody in those days thought of contend- 
fimg that the Dalles were then entitled to lower rates 
because that point, geographically, was nearer the At- 
lantic coast. Geographically, it is, but in a transporta- 
‘tion sense, it is not. 

Mr. Teal contended that the word “extent,” as 
uused in the amended fourth section, means the extent 
of relief that may be granted by the Commission from 
the general rule; that is, that the Commission is to 
consider how far back the influence of water competi- 
tion extends, and how much higher rate shall be al- 
lowed for traffic moving to the interior points, which 
are geographically nearer the Atlantic coast, but not 
nearer in a transportation sense. He argued that the 
Commission has plenary power to say what the dif- 
ferential shall be, when the Commission shall reach 
the conclusion that there is a reason to be found in 
the facts, why the hard and fast rule of the long and 
short haul section. 


Byron Waters, representing the Counties Freight 
Bureau of Southern California, declared that, in his 
opinion, the thirteen applications for relief should not 
be entertained by the Commission. He took the ground 
because the proviso specifically says relief may be 
granted in “special cases.” Congress did not intend 
that “relief” should be granted to every transportation 
line between all stations and in every class and com- 
modity rate. Therefore, he suggested that for the Com- 
mission to grant relief on these general applications 
would amount to a nullification of the action of Congress, 

“My contention is that Congress intended to establish 
the long and short haul principle as a hard and fast 
general rule, with authority vested in this Commission 
to grant relief in cases in which the facts warrant 
exemption from this rule. The facts, naturally, could 
be obtained only after notice to the party in adverse 
interest, the taking of testimony, as in other matters 
before this body. I contend that every rate must be 
scrutinized, on a contention that its continuance con- 
stitutes a special case demanding relief. 

Judge Waters gave the Commission a formula, pre- 
pared by Mr. Jones, the traffic man of the bureau, which 
reads as follows: 

“The rate to be charged for the shorter haul shall 
be, as to such commodities originating in such water 
competitive territory, the rate to the Pacific coast port, 
plus a reasonable charge from the port back to the 
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intermediate point minus the reasonable cost of the 
haul from the intermediate point to the port terminal 
cost and reasonable cost of return haul to the inter- 
mediate point, provided, however, that the total rate 
charged from the point of origin to such intermediate 
point shall not exceed a reasonable rate.” 


Mr. Cotton followed Judge Waters in amplification 
and clarification of the position he took on Saturday, 
which was, on one point, that the Commission, to act 
under the proviso of the fourth section, must read 
into it standards set up in the body of the law, which 
is what Congress should have done. 

“We made a great mistage,” said he, “to attribute 
to the lawmakers sense and intelligence. Judges think, 
but legislators do not.” He based this uncomplimentary 
assertion on the assumption that had the lawmakers 
thought, they would have written into the section and 
its proviso the things that must be put into them to 
enable the Commission or any other body to act under 
it upon the assumption that it is a valid enactment. 

Mr. Cotton took the ground that the Commission is 
called upon, not to examine the whole body of rates 
affected by the long and short haul proviso with a 
microscope, but to consider them generally and make 
relief orders as such examination dictates. 

Commissioner Lane, Mr. Cotton and Mr. Durbrow 
discussed a number of decisions made by the Supreme 
Court on cases arising under the Kentucky and Virginia 
commission rulings, during which Mr. Durbrow stated 
that to him the proviso is neither unconstitutional nor 
ambiguous. 

No other attorney being prepared to discuss the 
law questions, Chairman Clements directed that the 
railroads proceed with the examination of witnesses 
summoned by them to prove the substantiability of water 
competition. Mr. Durbrow, therefore, called G. W. Luce, 
assistant to the vice-president of the Southern Pacific 
and in charge of freight traffic. Mr. Luce testified as 
to conditions as far back as 1869, and covered the 
ground from that period down to the cessation of the 
rate war that prevailed from 1893 to 1896. He closed 
with the declaration that no understanding about rates 
or division of traffic exists between the Southern Pacific 
with either the Pacific Mail, the American-Hawaiian 
line or any other water carrier, and that, too, in face 
of the fact that 51 per cent of the stock of the Pacific 
Mail is controlled by the Southern Pacific. He said 
the Pacific Mail was acquired, not because of its line 
to the isthmus, but because of its trans-Pacific service, 
which the Southern Pacific thought it needed on account 
of the trans-Pacific service of the northern transcon- 
tinental railroads. 

The witness testified that the first through rates, 
made in 1869, when the Union and Central Pacific roads 
were united, were constructed by adding together the 
locals from the Atlantic to the Pacific. They were made 
without considering water competition. Shortly there- 
after, however, the railroad had to lower the rates, 
because of the competition of the clipper ships around 
the Horn. .Rates were lowered from time to time until 
it was found the railroad could not compete with the 
ships by making open rates, because the ships met 

such rates and beat tiem. In 1877, therefore, the system 
of secret contracts came into vogue, the consignees in 
California agreeing to ship all their goods by rail and 





Apr 


ther 
equi 
rate 
sign 
he | 


and 
Yor! 
fron 
to t 
trac 
This 
Paci 
with 
road 
carr! 
at a 
char 
was 
Miss 
a di 
trou: 
sche 
d 
Mr. 
its ¢ 
shad 
teste 
its s 
the 
the | 
leave 
fore 
Th 
tion 
part 
asker 
of tl 
and ] 
what 
by tl 
forni 
that 
the « 
were 
h 
that 
reaso 
on a 
It al 
lines 
Pacifi 
Pacifi 
ern t 
ity w 
R 
ocean 
He te 
hot b 
rates 
and o 
are tc 
" 
justifi 
and ¢ 





ute 
nk, 
ary 
ers 
and 
to 
der 
‘ 
1 is 
ates 
la 
ake 


TOW 
eme 
inia 
ated 

nor 


the 
the 
2sses 
vater 
Luce, 
acific 
d as 
the 
f the 
losed 
rates 
acific 
vaiian 
| face 
Pacific 
said 
s line 
arvice, 
ecount 
nscon- 


rates, 
- roads 
er the 
> made 
there- 
rates, 
around 
e until 
ith the 
ps met 
system 
nees in 
‘ail and 





April 1, 1911 


then, at the end of a contract period, receiving a refund 
equivalent to the difference between the white or open 
rate sheet and the pink or contract tariff, if the “con- 
signee” had been “loyal” to his contract. Otherwise 
he got no refund. 

At that time rates were graded between Atlantic 
and Pacific coasts. When the first class rate from New 
York was $6 the rate from Chicago was $5 and that 
from Pittsburg between the two. This grading applied 
to both class and commodity rates. In 1881, when con- 
tract rates were made public, all rates were harmonized. 
This was done because the railroads found that the 
Pacific Coast consignees were exchanging commodities 
with shippers by water. At all times, he gaid, the rail- 
roads based their rates a little higher than the water 
carriers on account of the greater certainty of delivery 
at a specified time and the generally more satisfactory 
character of the service. 

The blanket system came into vogue in 1889, It 
was inaugurated by means of a series of rebates between 
Missouri river points and Chicago when a question of 
a division of rates came up. In 1896, after the disas- 
trous war that had continued for three years, the blanket 
scheme was put into effect generally. 

As an illustration of the effect of water competition, 
Mr. Luce testified that when the Southern Pacific put in 
its steamers from New York to the Gulf, the Southern 
shaded the rate 10 per cent, but the other carriers pro- 
tested because the water-and-rail carrier took more than 
its share of the business. Therefore the Southern made 
the rates the same as the all-rail. He said the effect of 
the disastrous war between 1893 and 1896 has been to 
leave the rates somewhat lower now than they were be- 
fore the war began. 

The entire afternoon was devoted to a cross-examina- 
tion of Mr. Luce, Commissioner Lane taking a prominent 
part in it. Just before the end of the session Mr. Lane 
asked the witness to furnish the Commission with a list 
of the commodity rates in effect on December 1, 1906, 
and December 1, 1910, setting forth that he wished to see 
what effect had been produced on the commodity rates 
by the entrance of competition in the form of the Cali- 
fornia-Atlantic steamship line. The Commissioner made 
that request after Mr. Luce had said that on the whole 
the commodity rates are about the same now as they 
were then. 

Mr. Mann drew from the witness the declaration 
that commodity rates are departures from the just and 
reasonable class rates and are, generally speaking, made 
On account of exceptional circumstances or conditions. 
It also developed that the southern transcontinental 
lines had the Occidental & Oriental steamship trans- 
Pacific service at the time Mr. Luce said the Southern 
Pacific acquired the Pacific Mail in order that the south- 
ern transcontinental lines might be on a footing of equal- 
ity with the northern lines, 

Replying to Commissioner Lane, Mr. Luce said that 
ocean competition is greater now than it was in 1906. 
He testified that he knew of no reason why there should 
not be eastbound commodity rates if there are westbound 
rates of that character, nor why Truckee, Winnemucca 
and other places should not have commodity rates if they 
are to be given to Reno. 

“Commodity rates, then,” queried Mr. Mann, “are 


justified only when there are exceptional circumstances 
and conditions?” 
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To this Mr. Luce made affirmative answer. Examiner 
Lyon asked several questions to bring out the witness’ 
idea of what constitutes a reasonable rate per se—an 
expression Mr. Luce had used with considerable fre- 
quency during his testimony. Commissioner Lane and 
Judge Waters also joined in the examination. Witness 
finally declared that such a rate is one made by the rail- 
road where there is no competition. Commissioner Lane 
asked Mr. Luce to name several just and reasonable 
rates. Mr. Luce named several rates that had been or- 
dered in by the Commission. 

Mr. Mann, cross-examining, got the witness to ex 
pound his ideas as to why and under what conditions 
commodity rates have been and should be made, alk 
based on the fundamental assertion that they are to 
meet. competition or to make the traffic move, Mr. Luce 
said: 

“There are reasons other than water competition 
that cause us to make commodity rates. One of the 
reasons is to have the traffic move. As a general rule, I 
don’t believe there should be commodity rates unless 
there is some controlling force like water competition.” 

Mr. Luce felt that, as a general proposition, there 
should be no commodity rates between the Atlantic and 
Pacific except those forced by water. He did not believe 
Salt Lake should have as many commodity rates as it 
has, and there should be no increase in the number to 
and from Reno. 

Answering Mr. Lyon, he said that he considered that 
a reasonable through rate from Denver to San Francisco 
would be the sum of the locals of the carriers partici- 
pating—namely, $3.08. He expressed the belief that the 
Commission has no right to prescribe a rate other than 
that. The carriers themselves might depart therefrom, 
but not the Commission. 

The witness would not assent to any proposition that 
the earnings of a railroad should be considered in any 
attempt to reach what is a reasonable rate. 

Commissioner Lane questioned Mr. Luce as to how 
the Commission should proceed to find a reasonable rate 
if it is not to consider water terminal rates, net earnings, 
cost of operation, cost of the construction of the road, 
but the witness did not shed any great light on the 
subject. 

“Suppose,” said the Commissioner, “that a line be- 
tween Omaha and Ogden earned four times as much as 
the courts have said would be a reasonable profit, would 
that be any reason for the Commission taking that fact 
into consideration in making just and reasonable rates?” 
Mr. Luce thought not. He held to the belief that the 
Commission cannot and should not attempt to consider 
anything other than the desire of the railroads to make 
rates to suit themselves. 

During the afternoon there was considerable refer- 
ence to certain statistics filed with the Nevada commis- 
sion by the auditor for the Southern Pacific, and later 
presented to the Interstate Board, Mr. Luce, when asked 
about some of the figures, said they must be erroneous. 
Mr. Durbrow suggested that the Commission could take 
judicial notice of what was obviously an error, such as 
seemed to have crept in in the figures, showing that 
nearly one-third of the company’s business is done in 
Nevada. 

“Yes, and the Commission can take judicial notice 
of something else,” remarked Mr. Lane. 

Judge Bartine made an explanation of the figures; 
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so did Mr. Durbrow, and so did Mr. Luce, and Commis- 
sioner Lane suggested that the examinations themselves 
do not hang together. 

At the Tuesday morning session Commissioner Lane 
again brought forward the apparent discrepancy in the 
Southern Pacific statistics. He read from the original 
affidavit filed in the state proceeding and suggested to 
Messrs. Dubrow and Bartine that their explanations did 
not explain. 

“Tf there has been no attempt to mislead this Com- 
mission,” said Mr. Lane, “I would suggest that there be 
further efforts to reconcile the statements and the ex- 
planations.” 

Mr. Durbrow said he had not understood the figures 
when he saw them. He had not handled the Nevada 
state proceeding and had not therefore informed himself 
as to the meaning of the figures. He said they had 
been prepared by a Mr. Butler, one of the Southern 
Pacific’s statisticians. He promised to interview Mr. 
Butler as soon as he returned to California and get his 
explanation for filing with the Commission. 

Just before adjournment a controversy arose among 
the lawyers over a request by Judge Waters for permis- 
sion to incorporate in the record parts of testimony given 
by J. C. Stubbs in the case of the Business Men’s League 
of St. Louis vs. the Santa Fe et al., which was begun 
eleven years ago. Mr. Durbrow suggested that much 
of the testimony given by Mr. Stubbs would not be in- 
telligible unless the whole record were incorporated in 
the record now being made, He suggested that all be 
put in. That did not commend itself to the commission- 
ers. Objection was made by the Great Northern attor- 
ney to incorporation of parts of the Stubbs testimony, 
and suggested that Mr. Stubbs’ views might have changed 
since that time. He made the additional point that the 
proceeding and the questions at issue then were not 
what they are now. Chairman Clements then suggested 
that a good way to settle the matter would be to have 
Mr. Stubbs brought here as a witness. To that the 
Southern Pacific men raised polite objections. It was 
finally agreed that attorneys for both sides should refer 
to the testimony of that case as being a part of the 
records of the Interstate Commerce Commission and ac- 
cessible to whoever desired to read it in full. 

The matter was injected into the proceedings by 
F. A. Jones, representing the Maricopa Commercial or- 
ganiation. He asked Mr. Luce questions based on Mr. 
Stubbs’ definitions of forced rates, commodity rates and 
the effect of water competition, and practically asked the 
witness if he thought his superior might be regarded as 
having any expert knowledge. 

“I disagreed with Mr. Stubbs on that proposition,” 
said the witness. 

The cross examination had much to do with the 
proposed new commodity rates and the graded first-class 
rate of $3.70, New York to San Francisco, which the 
Southern Pacific began about three weeks ago, discussing 
with shippers along its lines. Practically all the attor- 
neys took a hand in the cross examination. 

Mr. Lace, in answer to questions by Mr. Cousins, 
representing The Dallas, Mr. Lyons, Mr. Durbrow and 
Commissioner Lane, explained that it had been the in- 
tention of the Southern Pacific, had the Commission 
agreed to postpone action on the fourth section matter, 
to withdraw the commodity rates on articles not moving 
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by water and to substitute therefor terminal rates 
deemed to be just and reasonable, which should also 
apply to interior points. For instance, sulphuric acid 
was one of the articles taking a commodity rate, al- 
though it does not move by water. Under the proposed 
change in commodity rates, that chemical would have 
been given a higher rate. 

“Our object is to serutinize the 1,500 commodity 
items,” said Mr.’ Luce, “and eliminate from that list all 
the articles that do not move by water and apply rates 
more just to the carriers.” 

For the purpose of indirectly eliciting Mr. Luce’s 
idea as to whether the water terminal rates are com- 
mercially remunerative, Mr. Cousins asked whether the 
witness knows any railroad being deterred from extend- 
ing its lines to the Pacific ocean by reason of the water 
terminal rates being unprofitable. Mr. Luce thought 
there were such, but he did not name any. 

“The Western Pacific went to the Pacific, didn’t it?” 
asked Mr. Cousins. 

“That road was put through to get business for the 
Gould roads that they had lost,” replied Mr. Luce. 

Mr. Cousins wanted to know about not only the pro- 
posed revision of commodity rates, but he also wanted to 
know about the tentative $3.70 graded first-class rate 
from New York to San Francisco. He wanted to know 
if the shippers would be allowed to criticize it. He was 
so insistent that Chairman Clements finally told him 
that the Commission cannot tell him in advance of the 
filing of the proposed rates whether there will or will 
not be a hearing on the subject. 

The witness several times explained that that pro- 
posed first-class rate is to be based upon the tentative 
rate made by the Commission for Reno and is to be 
graded to Sacramento and then blanketed from that to 
the water terminals. He also explained the recent ex- 
tension of the Southern’s rates to Seattle via the El 
Paso gateway, and admitted in answer to a question by 
Mr. Cousins that it would have several humps in it. 

Owing to the fact that several witnesses had to 
leave the city, Mr. Luce’s cross-examination was tem- 
porarily discontinued Tuesday afternoon. Instead the 
Southern Pacific put on three witnesses, all traffic man- 
agers for hardware houses on the Pacific Coast, to 
prove that water competition is not a myth but a 
very substantial thing with which the railroads and 
the shippers must deal; the former to prevent the loss 
of too much business and the latter to get the benefit 
of low rates by water. 

The first of these, E. H. Parker, traffic manager for 
a Portland wholesale house that has branches in its 

territory at points where commodity rates enable it 
to do business with a profit, told about the millions the 
city, state and federal governments are spending to 
give Portland a fine harbor. The three agencies have 
spent in the neighborhood of $13,000,000. The attorneys 
for interior points contending for commodity rates and 
a lowering of the class rates- asked questions tending 
to show that the expenditure on the harbors are oul 
of all proportion to the benefits derived. Commissioner 
Lane interjected the statement that the American gov- 
ernment has not spent much more than one-third as 
much on the Portland harbor as the Mexican govern- 
ment has spent on Salina Cruz, 

Mr. Parker said that the city of Portland has 
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already spent $4,000,000 for the improvement of the 
Columbia and Willamette rivers and spends hundreds 
of thousands of dollars annually on its docks and water- 
front property for maintenance. The channels have 
peen deepened from 15 or 16 feet so that ships of 
26 feet draft have no trouble in getting in and out. 
A number Of steamship lines other than the Pacific 
Mail, American-Hawaiian and the California Atlantic 
lines are preparing to make Portland a port of call. 
The city property is for the accommodation of ordinary 
commerce. Wheat is cared for in privately owned ele- 
vators and lumber from the mill docks. 

Mr. Parker’s firm ships both by rail and water. 
By rail a shipment of hardware from the Pittsburg 
district arrives in about 18 days. By way of Panama 
the time is about 35 days. He said his house does 
about 15 per cent of its business from the Atlantic 
seaboard by water. Including the European business, 
the percentage is about twenty. The difference in rates 
is about 20 cents a hundred. Of a shipment from 
Pittsburg, via Philadelphia and the isthmus, 
went back east as far as Boise. 

He estimated that the American-Hawaiian line car- 
ries about 30,000 tons to Portland every year, In an- 
swer to questions by Mr. Cotton, he said there was 
great fluctuation in water rates, even before the advent 
of the California Atlantic Company. 


J. G. Bradley, secretary of the Merchants’ and 
Manufacturers’ Transportation Association of Sacra- 
mento, testified as to the barge service between that 
city and San Francisco, which gives the former point 
the Pacific water terminal rates. There has been a 
great increase in the transportation by water to the 
wholesale grocery and hardware houses at Sacramento 
during the last year or two. 


portions 


In answer to Judge Bartine’s question, Mr. Bradley 
estimated that Sacramento gets about 7,200 tons an- 
nually by water via the Sacramento Transportation Com- 
pany’s barge service. Thirty per cent of the stock of 
that company is owned by the Southern Pacific, Mr. 
Bradley said he had been told. Mr. Bradley expressed 
the belief that Sacramento does a larger jobbing trade 
than San Francisco. 

James A, Keller, traffic manager for an iron foundry 
and a wholesale hardware house, testified that his 
employers bring about 15 per cent of their goods from 
the Atlantic seaboard by water, and enough more from 
Europe to make the total water-carried tonnage han- 
dled by them 20 per cent of their whole business. They 
bring hardware and agricultural implements from as 
far back from the Atlantic as a line drawn through 
Cincinnati and Detroit by water via Philadelphia. 

Professor Thurtell was called to the stand Wednes- 
day morning to tell by what methods he reached the 
conclusions presented by him in his tables which the 
Reno complainants claim show that the Southern Pacific 
48 a whole is making a fair profit on the water ter- 
minal rates and an exorbitant profit on the rates to 
interior points. His tables were put in to be con- 
trasted with the Seger affidavit tables and other statis- 
tical matter submitted by the Southern Pacific. 

F. P. Gregson, traffic manager of the Associated 
Jobbers of Los Angeles, followed Professor Thurtell. 
Judge Waters cross-examined to show that at one time 
San Bernardino and other interior points mentioned 
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by Mr. Gregson as being in Los Angeles territory had 
had rates that enabled them to supply themselves di- 
rectly instead of through Los Angeles. The judge re 
marked that Los Angeles had taken that privilege away. 
Mr. Gregson contended that San Bernardino could not 
exist without Los Angeles as a jobbing center, not- 
withstanding the suggestion that if San Bernardino’s 
tonnage of citrus fruits is large enough to warrant 
empty cars being brought in to take it away, it is big 
enough to have its supplies brought in direct instead 
of through Los Angeles. 

The witness testified that the water-borne tonnage 
for Los Angeles is about 70,000 annually by the Ameri- 
can-Hawaiian line alone. At the Reno hearing, in 1909, 
it seems that he testified that it was 26,000 tons by 
all lines. : 

“Can you, as a matter of fact, say there has been 
any change?’ demanded Judge Bartine, who in his 
question had included figures which would show, ac- 
cording to the testimony brought out at this hear- 
ing, Los Angeles and Portland absorb about half the 
tonnage going to the Pacific ports, 

“T haven’t got anything to do with Portland,” an- 
swered the witness. 

Mr. Gregson testified that the Los Angeles tonnage 
from all lines is 100,000. The percentage of water- 
borne tonnage is increasing very fast, especially since 
the advent of the California-Atlantic Steamship line. 
In the last two months Los Angeles has given the 
California-Atlantic company about 3,000 tons. Compe- 
tition between the freight solicitors for the rail and 
water carriers is very great. The rates by water have 
varied, more in relation to the amount of space the 
ships had to fill than in regard to railroad rates. He 
said the water rates did not move upward when the 
rail rates went up. In answer to a question by Mr. 
Cotton, Mr. Gregson said it is not true that the water, 
rates are always merely a percentage of the rail rates. 

“There’s hardly anything originated east of Mis- 
sissippi,’” said Mr. Gregson, “that we can’t bring into 
Los Angeles via New York and New Orleans and save 
something on the all-rail rates. We get plumbers’ sup- 
plies as far west as the Mississippi. Harrows, springs 
and hinges come from Racine, Wis.; grain drills from 
York, Pa,, and builders’ hardware from New England. 
We save from 20 to 35 cents per hundred pounds on the 
rail rates.” 

“Then, why doesn’t Los Angeles get all her goods 
by water?” asked Chairman Clements. 

“We work the water carriers to the limit of their 
capacity. I think there will be more carriers in the 
near future, because we are inviting all manner of 
competition. Business in Los Angeles is increasing very 
rapidly, and there is work for water carriers.” 

On cross-examination he said: “The railroads might 
well raise the first class rates from $3 to $5 or $6, 
because what shippers demand and receive is prac- 
tically an express service.” 


Examiner Lyon asked the witness if the railroads 
increased or tried to increase the commodity rates 50 


per cent, would Los Angeles consider the higher rates 
unreasonable. 


“Los Angeles would not object,” said Mr. Gregson. 
“We would simply use the water carriers.” 


remarked that evidently the 
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witness believed both commodity rates, from the rail- 
road or rate-making point of view, as he called it, are 
unreasonably low. Mr. Gregson denied that. The chair- 
man then made Mr. Gregson analyze his statements 
and finally induced him to admit that the’ summing 
up was warranted. 


Mr, Luce was recalled and cross-examined by Com- 
missioner Lane on the Southern Pacific’s exhibits show- 
ing a prospective direct loss of $800,000 and $3,700,000 
indirect loss upon the proposition to make the Pacific 
water terminal rates apply to interior points. The exami- 
nation was apparently for the purpose of amplification, so 
that the Commissioner might get at what was in the 
mind of the railroad statistician who made up the figures. 


Mr, Stephens then took the witness. He called 
Mr. Luce’s attention principally to the advances in 
commodity rates made on January 1, 1909. Witness 
denied that the advance averaged ten cents. He said 
the rates on 135 commodities alone had been increased 
and on four, beer in wood, agricultural implements and 
pickles, the railroads receded when the shippers pro- 
tested that those articles could not be moved on the 
advanced rates. The cross-examination took a wide 
range, going as far back as 1869 to lay a foundation 
for the assertion, generally made by the interior points, 
that water competition is largely a myth and that the 
comparatively low water terminal rates have been made 
chiefly for the benefit of jobbers. Mr. Luce repeated 
his assertion that commodity rates have not been 
changed much during the last five years. 


Mr. Luce could not agree with Mr. Stephens that 
the Southern Pacific will have just as much tonnage 
as it has now even if the interior points are granted 
rates as low as the California terminals. He said that 
each community will consume all the freight it re- 
ceives and there will be very little distribution by 
jobbers. Mr. Stephens suggested that every little com- 
munity, according to Mr. Luce, will bring in goods by 
the carload, even if it cannot consume in such quan- 
tities, instead of getting its supplies from a larger 
nearby community that can avail itself of the carload 
rate. 


Mr. Stephens also tried to establish what he claims 
to be a fact, that there was rate cutting for the benefit 
of the coast jobbers when there were no regular water 
lines competing with the land carriers. 


Wednesday afternoon was devoted to the conclusion 
of the long-drawn-out cross-examination of Mr. Luce and 
the examination and cross-examination of E. Chambers, 
assistant freight traffic manager of the Santa Fe. Dur- 
ing his examination the latter submitted a comparison 
of rates, class and commodity, taken by the products of 
various localities to a given point, showing them to be 
highly competitive to a given point, as, for instance, 
rates from Cleveland and Pittsburg to El Paso compared 
with rates from Chicago and Detroit to the same point. 
The four cities in Official Classification territory com- 
pete with each other for the business of supplying El 
Paso with certain classes of goods and the different car- 
riers have got to see to it that on those commodities 
the shippers along their lines get a chance with other 
cities on other lines. 

In answer to a question by Mr. Durbrow, Mr. Cham- 
bers gave it as his judgment that the rates to Pacific 
terminals are unreasonably low. When Mr. Lyon asked 
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him what objection there would be to giving the interior 
points the terminal rates, Mr. Chambers told him that 
that would produce a, demoralization the outcome of 
which he doubted whether any man could foretell. If 
the Arizona and New Mexico points were given the te: 
minal rates,- Kansas City and other places would wun 
doubtedly insist that the rates paid by them were 
unjust and unreasonable in comparison. Such a pro- 
posal would result in flattening the Santa Fe rate from 
Las Vegas westward. ; 

On cross-examination by Judge Waters, Mr. Cham- 
bers explained that his company makes a rate on 
ocean-borne commerce through San Diego to Los An- 
geles on a 15-cent basis, so as to have the ships of the 
American-Hawaiian line stop at San Diego rather than 
carry all their stuff to San Pedro. Asked if the ‘arrange- 
ment with the steamship line was exclusive, he replied 
that the rate and service will be given to any other 
ocean carrier that brings traffic to San Diego in quan- 
tities making it worth the while of the Santa Fe to 
carry it. The witness said San Bernardino, Riverside 
and other points do not get the rate because they are 
not competitive points like San Diego and San Pedro. 
The witness would not agree with the judge that the rail- 
road and not the facts make San Diego and San Pedro 
competitors. 

Mr. Chambers testified that the reason for blanket 
ing the New York pier rate from Chicago and Missouri 
river points is the fact that the Santa Fe believes it can 
better compete with the sea carriers by doing that than 
by dividing the rate with the eastern railroads on freight 
originating east of Chicago and Missouri river points 
That scheme gives the Santa Fe the whole rate. 


The witness said there is much competition between 
the land and water carriers, and especially since the 
coming of the American-Hawaiian line in 1900 and the 
California-Atlantic line last October. He said the com- 
modity rates are somewhat higher now than they were 
when the blanketing of rates to the Atlantic seaboard 
was begun. What might be called normal rates were 
put in in 1897, after the conclusion of the rate war, 
lasting from 1883 to 1896. Since that time the rates 
have been advanced several times; in fact, the advanc 
has been almost continuous. 


At this point Commissioner Lane asked the witness 
to prepare and submit a history of commodity rates 
since the Santa Fe’s entry into California in 1883, so 
as to enable comparison to be made with rates as they 
now are. Mr. Chambers told of the demoralization of 
rates created by the rate wars of 1883 and 1893. Th 
1897 rates constitute the basis for rates now in force 

Witness stated that there is no fixed relation b 
tween water and rail rates. The latter are somewhat 
higher because of the better service. During the ast 
ten years, except during the congestion produced by 
the San Francisco earthquake, the Santa Fe has had 4 
constantly improving service. Nor is there any fixed 
relation between class and commodity rates through 
terminals; that class rates move not to exceed two per 
cent through terminals. 

Ocean competition, Mr. Chambers declared, was fur 
nished by tramp steamers, the American-Hawaiian line, 
the California-Atlantic line and some European lines. 
Rates on iron and steel, especially bar iron from Bel- 
gium, are controlled wholly by the ocean carriers. They 
compel the iron and steel rates because of the imports 
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from that country, especially of fabricated structural ma- 
terial. 

Answering Mr. Durbrow, Mr. Chambers said his 
company has felt the effect of the entry of the Califor- 
nia-Atlantic line. While it has not yet caused any 
change in rates, he knew his road had lost tonnage by 
reason of it, although he had not made any calculations 
as to the amount. He knows his road has lost because 
the Santa Fe solicitors have told him of shipments for- 
merly moving by the Santa Fe having gone forward over 
the new water carrier, 

“It is a big question that is created by the Cali- 
fornia-Atlantic line,” said Mr. Chambers, “and nobody 
knows what is going to come of its activities.” 

Just before adjournment Examiner Lyon began ask- 
ing the witness questions as to the reasonableness of 
rates from Denver to the Pacific Coast terminals. Mr. 
Durbrow interrupted to inquire as to how wide the 
inquiry was intended to be. He said the railroads had 
prepared merely to justify the higher rates for interior 
points than Pacific Coast points take. They had not 
prepared themselves to justify rates like those on iron 
and steel from Denver to the Pacific Coast. 

The question raised by Mr. Durbrow brought all the 
other lawyers to their feet, but Chairman Clements shut 
off debate by telling counsel they could discuss the 
question in the morning. 

Deciding the question Thursday morning, the chair- 
man ruled that the testimony would be confined to the 
cases set for consideration in connection with the hear- 
ing on the amended fourth section, thereby eliminating 
consideration of the iron and steel rates from Colorado 
to the Pacific Coast terminals. 

In continuation of his testimony Mr. Chambers said: 

“Most of the business of a traffic man is to prevent 
reductions of rates. The average traffic man finds the 
rate fixed when he arrives on the job. He has had little 
or nothing to do with fixing either the rate or the ad- 
justment between competing sources of supply and dis- 
tribution.” 4 

“You make a rate and your lawyers defend it,” re- 
marked Chairman Clements. “Now. in making the rate 
with regard to the amount of revenue it will produce, 
don’t you try to get all you can without regard to the 
revenue?” 

“Such a condition is seldom if ever encountered. 
Competition made by other carriers and more than one 
source of supply are facts in every situation with which 
I have ever had to deal. Of course, in a general way, 
we consider the amount of revenue to accrue; that is 
to say, when the question of making a rate on a large 
movement of heavy commodities comes up, we have to 
consider whether the income that will result will be 
anything above the actual cost of the physical movement 
of the commodity.” 

Mr. Chambers was questioned by Commissioners 
Clements and Lane as to the justification for giving 
commodity rates to Salt Lake and denying similar rates 
to Reno. The witness said that had he had his way 
there never would have been commodity rates at Salt 
Lake. He said conditions at Reno are substantially dis- 
Similar. He admitted, in answer to Mr. Clements, that 
there is an element of discrimination between communi- 
ties because of competitive rates made at Salt Lake 
and other points under the old system of rate making. 
He said that there would probably be damage to inter- 
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ests long established at Salt Lake were present rates 
discontinued, but because there are commodity rates at 
Salt Lake is no reason why they should now be put in 
at Phoenix. 

Commissioner Lane wanted to know whether the 
Santa Fe had ever considered any basis for making rates 
to the interior points other than the water terminal 
plus the local back. Mr. Chambers said it had not. 
Then Mr. Lane wanted to know which the Santa Fe 
would prefer, putting about 250 commodity rates into 
Phoenix or a revision of the class rates on a $2.40 basis. 
Mr. Chambers said that if it is merely a question of 
a few additional commodity rates at Phceenix, or a mak- 
ing of the terminal commodity rates as reasonable rates, 
the Santa Fe would prefer to put in the commodity 
rates. He could not say as to what the effect either 
plan would have upon the revenues of the Santa Fe, 
but had no doubt but that either basis would force a 
readjustment and simply transfer the seat of complaints. 
In other words, if Albuquerque gets the terminal rate 
the places east of that point logically might call on the 
Santa Fe for a proportional reduction of rates from the 
East. The condition of the interior jobber, in the last 
analysis, Mr. Chambers contended, would be no better 
than it is now. He ventured to suggest that the probable 
result would be that the eastern manufacturers and 
jobbers would take the business away from both the 
Pacific Coast and interior jobbers. 

In answer to a suggestion that rates from Missouri 
River points to the intermountain points are more favor- 
able to the river jobber than to the Pacific Coast man, 
he replied that his company is now figuring on a re- 
arrangement of eastbound rates made necessary by the 
orders of the Commission. He admitted that those 
market competitive rates are out of line. 

W. R. Wheeler of the San Francisco Chamber of 
Commerce asked if it has not been the policy of the 
transcontinental] railroads to place eastern manufacturers 
On an equality in the California market with the Cali- 
fornia manufacturers. Mr. Chambers said it is not; 
that the decline of coast manufacturers is due to the 
water competition from Europe. Mr. Wheeler then asked 
how true it was that the railroads take beer and ce- 
ment into California at rates that enable the eastern 
makers of those products to meet the Californians in 
their home market. Mr. Chambers insisted that the 
cement rate was originally made to meet the water 
competition and long before there was any cement made 
in California. As to beer, he said that rate is due to 
the fact that unless the rate on that was made very low 
it would not move at all. Mr. Wheeler asked that if the 
design was not to place the Milwaukee and St. Louis 
brewer on a footing of equality with the California 
brewer, what necessity was there for having it move to 
the Pacific Coast. Mr. Chambers thought the railroad 
needed business when it was offered in large quantities. 

Just before the noon recess M. Donnelly put J. G. 
Woodward, traffic manager of the Northern Pacific, on 
the stand. The latter testified that the conditions to be 
met by the northern lines are about the same as those 
encountered by the southern, with this exception: The 
competition by water carriers is more steady because 
of the greater amount of regular sea service from Europe 
via the Suez Canal and the active land competition of 
the Canadian Pacific. The Canadian Pacific participates 
in some of the transcontinental conferences and gener- 
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ally observes the same rates, the exceptions being fit 
teen or twenty lower commodity rates from far eastern 
Canada and rates on iron and steel from a plant at 
Hamilton. The imports via Suez came from Liverpool 
and Antwerp, especially iron and steel products im- 
ported to be finished on the Pacific Coast. In addition 
there is a considerable quantity of merchandise from Eu- 
rope, like toys, that might also come into the country 
via Atlantic ports and take the all-rail route across the 
continent, Just before adjournment at the noon recess 
he began a discussion of what he calls the normal rea- 
sonable rate, which he contended at the beginning, de- 
pends upon the judgment of someone as to what service 
is worth, 


Texas Has New Rail Law 


Austin, Tex., March 31.—Texas has now specifically 
placed all wharves, docks and railroad terminal com- 
panies and their charges under the control of the state 
railroad commission. The law was advocated by Gov- 
ernor Colquitt in his message to the legislature and has 
been approved by him since its passage by the state law- 
makers. 

The text is as follows: | 

“Section 1. Power and authority are hereby con- 
ferred upon the railroad commission of Texas over all 
public wharves, docks and piers, and all elevators, ware- 
houses, sheds, tracks and other property used in connec- 
tion therewith in the state of Texas, and over all sub- 
urban, belt and terminal railroads in said state, and over 
all persons, associations and corporations, private or mu- 
nicipal, owning or operating any such railroad, wharf, 
dock, pier, elevator, warehouse, shed, track or other 
property; and it is hereby made the duty of the said 
railroad commission to fix and adopt all necessary rates, 
charges and regulations, to govern and regulate said 
persons, associations and corporations, and to correct 
abuses and prevent unjust discriminations in the rates, 
charges and tolls of said persons, associations and cor- 
porations, and to fix divisions of rates, charges and regu- 
lations between same and railroads and all other com- 
mon carriers under the control of the railroad commis- 
sion where a division is proper, and to correct and pre- 
vent any and all other abuses in the conduct of their 
business. 

“Section 2,.. If any person, association or corporation 
subject to the provisions of this act shall demand or re- 
ceive a greater compensation for any service rendered, 
or to be rendered, than that fixed and established by the 
said railroad commission, then and in every such case, 
such person, association or corporation shall be deemed 
guilty of extortion and shall forfeit and pay to the state 
of Texas a sum not to exceed $500 for each offense; 

provided that if it shall appear that such violation was 
not wilful said persons, association or corporation shall 
have ten days to refund such overcharges or damages, 
in which case the penalty shall not be incurred, and the 
said commission shall have authority and it shall be its 
duty to sue for and recover the same in the same man- 
ner as may be prescribed by law for like suits against 
railroad companies. 

“Section 3. If any person, association or corporation 
subject to the provisions of this act shall by any special 

rate, rebate, drawback or other device, or in any man- 
ner directly or indirectly charge, demand, collect or re- 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol.. VII, No. 13 





ceive from any other person, association or corporation a 
greater or less compensation for any service renderea, 
or to be rendered, by it than it charges, demands, col- 
lects or receives from any other person, association or 
corporation for doing a like and contemporaneous sery- 
ice, or if any such person, association or corporation 
shall make or give any undue or unreasonable preference 
or advantage to any other person, association or corpo- 
ration, or to any locality, or shall subject any particular 
description of traffic to any undue or unreasonable preju- 
dice, delay or disadvantage, then and in any such case, 
the person, association or corporation thus offending 
shall forfeit and pay to the state of Texas a sum not to 
exceed five hundred dollars ($500) for each and every 
offense. 

“Section 4. Said railroad commission shall have the 
same power to make and prescribe rules and regulations 
for the government and control of all such persons, asso- 
ciations and corporations as is or may be conferred upon 
said commission for the regulation of railroad companies, 
and such persons, associations and corporations shall 
issue no stock or bonds, except such as are authorized by 
the railroad commission under the provisions of the rail- 
road stock and bond law of this state. 

“Section 5. The said railroad commission shall have 
authority and it shall be its duty to call upon such per- 
sons, associations and corporations for reports, and to 
investigate their books in the same manner as is or may 
be prescribed by law for the regulation of railroad com- 
panies, and said commission shall have power and av- 
thority to institute suits and sue out such writs and 
process as may be applicable and authorized for the regu- 
lation of railroad companies. All laws made and pre 
scribed for the government and control of railroad com- 
panies, and the valuation of their properties, in so far 
as they are applicable, shall be of equal force and effect 
against all such persons, associations and corporations. 

“Section 6. If any such person, association or cor- 

poration, or other party at interest, be dissatisfied with 
any decision, rate, charge, toll, rule, order, act of regula 
tion adopted by the commission, such dissatisfied person, 
association, corporation or party may file a petition set- 
ting forth the particular cause or causes of objection 
to such decision, rate, charge, toll, rule, order, act oF 
regulation, or to either or all of them, in a court of com: 
petent jurisdiction in Travis county, Texas, against such 
commission as defendant. Such action shall have pre 
cedence over all other causes on the docket of a differ 
ent nature, and shall be tried and determined as other 
civil causes in said court. Either party to said action 
may appeal to the appellate court having jurisdiction of 
said cause, and said appeal shall be at once returnable 
to said appellate court, at either of its terms, and said 
action so appealed shall have precedence in said appel: 
late court of all causes of a different character thereil 
pending; provided, that if the court be in session at the 
time such right of action accrues, the suit may be filed 
during such term and stand ready for trial after te? 
days’ notice.” 


MAY EQUALIZE COKE RATES. 

New York, March 31.—As the result of a conference 
this week between western Pennsylvania and West Vir 
ginia coke-carrying roads, the carriers may withdra¥ 
both the $2.65 rate on coke to Chicago when for blast 
furnaces and the $2.65 commercial rate and substitute * 
flat rate of $2.50 a ton for a coke for all purposes. 
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RENEW RIVER RATE CONTEST 


Railroads Called Upon to Defend Restoration of 
60-Cent Scale Between Rivers on Through 
Traffic from Seaboard 





One of the ghosts walked again this week. 

The wraith of the Burnham-Hanna-Munger case 
emerged from its shrouds of conflicting Commission and 
court decisions, short-notice tariffs and suspended rates 
to occupy the Chicago freight rate stage Monday and 
Tuesday of this week. 

As previously reported in these columns, the rail- 
roads, upon the expiration of the time limit of the order 
of the Commission reducing first-class rates between 
the Mississippi and Missouri rivers from 60 to 51 cents, 
with corresponding reductions in the other classes, 
when applied on shipments originating in Atlantic sea- 
board territory, immediately canceled the tariffs carry- 


ing the 51-cent scale. This was followed by an order from . 


the Commission suspending the higher rates and calling 
upon the earriers to justify the imposition of the 60-cent 
scale. Commissioner Clark was assigned to hear the case. 
In addition to reviving the question disposed of in the 
former decision, Sioux City came in with related com- 
plaints, as did Indianapolis. Not only was the adjustment 
with respect to traffic originating at the eastern seaboard 
attacked, but complaint was made that the 51-cent scale 
should also be applied on shipments originating in Central 
Freight and Southeastern territories, although the allega- 
tion with respect to the unreasonableness of the charge 
as applied to shipments coming from the last-named terri- 
tory was abandoned at the hearing. The capital of Indi- 
ana, through the Indianapolis Freight Bureau, alleged that 
the present basis of rates is discriminatory against In- 
dianapolis and unduly preferential to Chicago. 

F. L. Johnson, general superintendent of the Iowa 
district of the Chicago, Burlington & Quincy Railroad, was 
the first witness put on the stand by C. C. Wright, general 
solicitor of the Chicago & North-Western Railway, who 
conducted the examination for the carriers. The witness 
testified as to the necessity of sorting and rehandling the 
L. C. L. traffic from the East. Shipments were delivered 
to western lines by their eastern connections containing 
humerous shipments, usually of different destinations. 
Transfer was, therefore, necessary. This was done at 
Chicago, St. Louis, Peoria, Marion or Fort Wayne. It 
cost, eliminating switching, about 4 cents more to handle 
this transfer freight than to handle freight that was local 
to Chicago or the other cities mentioned. The average 
cost per switching movement in the Chicago district was 
75 cents per car. There was more switching involved in 
handling traffic originating beyond Chicago and destined 
to the Missouri River than that originated here and con- 
Signed to the same destination. 

The movement cf through merchandise cars from the 
East to the Missouri River without rehandling and trans- 
fer was extremely limited. This was due to the inability 
of one originating carrier to receive sufficient tonnage for 
one route to one destination. As a rule, the eastern cars 
were very mixed as to destination and terminal carriers. 
The contents were sorted by the eastern roads as to differ- 
ent western connections and then re-sorted by the western 
lines as to destination. 


Mr. Johnson reiterated the statement that the cost of 
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handling eastern L. C. L. freight to the Missouri was 
greater than that of local freight of a similar class. It 
was admitted that it was cheaper to handle through east- 
ern carload traffic than local, because of the elimination 
of the switching to and from industries having private 
tracks, but the traffic here involved was mostly L. C. L. 
About 75 per cent of this latter traffic was transferred, 
switched from eastern to western lines at interchange 
points, although it was testified that transfer by teams 
entailed less expense on the delivering carriers. On the 
other hand, eastbound tonnage from the Missouri River 
was generally delivered to the eastern lines by teams. 

E. J. McVann, manager of the traffic bureau of the 
Commercial Club of Omaha, conducted the cross-examina- 
tion for the shippers. He drew from the witness the 
statement that the percentage of L. C. L. local tonnage 
handled at Chicago by the tunnel company from 8 to 10 
per cent of its total ‘local L. C. L. business and the lighters 
handled 4 or 5 per cent. The lighter employes load the 
traffic into the railroad cars; otherwise the handling of 
this class of traffic was very similar to that of the eastern 
tonnage. 

Mr. Johnson stated that eastern L. C. L. cars were 
received at the transfer yards of the company, sorted and 
then switched to either the Harrison or Western Ave- 
nue outbound freight houses. The Harrison Street house 
handles about 30,000 tons of freight per month; about 
7,000 of this represents eastern L. C. L. tonnage deliv- 
ered by team. The Western Avenue station handles very 
little eastern team freight. Because of the expense of 
joint facilities, the cost of handling at the Harrison Street 
depot is about 3 cents per car greater than at the Western 
Avenue. The delivering line paid the cost of the team 
drayage. 

E. B. Boyd, assistant to the vice-president in charge 
of traffic of the Missouri Pacific-Iron Mountain systems, 
followed Mr. Johnson on the stand. Mr. Boyd gave an 
extended review of the rate history in the territory under 
scrutiny. He testified that the distance-tariff theory is a 
tapering per-ton-per-mile rate as the distance increases. 
This, however, was a single-line haul proposition. When it 
came to a question of joint rates, theories were set at 
naught and competitive conditions became the controlling 
factors. As a result the per-ton-per-mile basis in joint rates 
might be higher than the single. This was true with re- 
spect to the Missouri River rates, the per-ton-per-mile basis 
west of the Mississippi being greater than that east. The 
explanation in the present instance of the justification of 
higher rates west of the Mississippi was the difference in 
the density of the traffic as compared with that in C. F. A. 
territory. Mr. Boyd gave it as his opinion that the cost 
to the individual lines of handling joint traffic was greater 
than that on local business. 

W. H. Hosmer, chairman of the Western Trunk Line 
committee, was the next witness called. He testified that 
he had made computations based on the actual tonnage 
as reported to his bureau for the months of February and 
August (originally given as July and November, but sub- 
sequently corrected) which showed that the loss, had the 
51-cent scale been in effect for those two months, would 
have been $40,654.72. In arriving at this figure he had 
taken into consideration only the tonnage from the sea- 
board to the Missouri River and points east which, prior 
to October 26, 1910, took rates higher than 60 cents, and 
points west taken a combination based on the river-to- 
river proportional. The 1oads entering into this calcula- 
tion were the Santa Fe, Alton, North-Western, Burlington, 
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Great Western, St. Paul, Illinois Central, Rock Island, 
Kansas City Southern, Missouri Pacific, Frisco and the 


Wabash. On the basis of all tonnage east of the Indiana- 
Illinois state line being affected by the 51-cent scale, the 
reduction for those two months would have been $93,040.17. 


Mr. Hosmer also sought to introduce figures showing 
possible losses based upon the adoption of the proposed 
50-cent river-to-river scale of the Missouri state railroad 
and warehouse commission. He stated that on the first 
classes it would mean an approximate reduction in rev- 
enues, on Southwestern and Missouri River business alone, 
of half a million. The witness was unable to give very 
definite information as to the status of the Missouri case 
or identify to the satisfaction of the shippers the tables 
of proposed rates. The introduction of the exhibit was, 
therefore, objected to. Commissioner Clark sustained the 
objection. 


Frank P. Eyman, assistant freight traffic manager of 
the Chicago & North-Western, then took the stand. He 
stated that the tunnel and lighterage L. C. L. business, as 
compared with all his road’s L. C. L. business at Chicago, 
constituted from 5 to 7 per cent of the total. The witness 
and Commissioner Clark had a dispute as to the establish- 
ment of a 40-cent scale from Chicago to St. Paul. Mr. 
Eyman contended that it had been forced on the Chicago 
roads by the Soo Line operating through the northern lake 
port gateways; the Commissioner declared that the rec- 
ords of the Commission showed that the Chicago, Burling- 
ton & Northern had maintained such a rate as early as 
1888. The witness, reverting to the L. C. L. business 
again, declared that about 5 per cent of its Chicago ton- 
nage was trapcar and that it cost from 2 to 5 cents to 
handle lightered freight. It was understood that Mr. 
Eyman, as well as the other railroad witnesses, corrob- 
orated, without specifically testifying to, the methods of 
handling freight at Chicago as described by the first wit- 
ness. Mr. Eyman also endorsed what Mr. Boyd had said 
with reference to the absence of rule or theory in the 
making of joint rates. 


The railroads then called H. G. Wilson, commissioner 
of the transportation bureau of the Commercial Club of 
Kansas City, in an attempt to have him identify the ex- 
hibit offered by Mr. Hosmer and objected to. Mr. Wilson 
refused. Several questions were also asked as to state- 
ments made by Mr. Wilson in hearings before the Mis- 
souri commission. 

Stanley H. Johnson, assistant freight traffic manager 
of the Rock Island Lines, then took the stand. Mr. John- 
son offered a number of exhibits of comparative statistics 
of freight operations in Central Freight, Western Trunk 
Line and Trans-Missouri Freight Association territories. 
He testified that the length of haul in Group III of the 
Interstate Commerce Commission’s statistical classifica- 
tion, which corresponded roughly to Central Freight Asso- 
ciation territory, was 76.8 per cent of that in Group VI, 
eorresponding to Western Trunk Line territory; that the 
average haul in Group VIII, or Trans-Missouri, was 126 per 
cent of that of Group VI. As to operating ratios, he testi- 
fied that Group II was 104 and VIII 102 per cent of VI; 
that’ the freight revenue per train mile in C. F. A. terri- 
otry was 97.6 per cent of Western Trunk Line and Trans- 
Missouri 97.2 per cent; that the freight revenue per mile 
of road in III was 163.7 of VI, and in VIII only 83.1 per 
cent. He followed this with a number of exhibits showing 
comparisons between varicus rates from Minneapolis to 
Kansas City, Pittsburg to East St. Louis, St. Louis to Kan- 
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sas City and St. Louis to Little Rock. He was on the 
stand when the hearing adjourned Monday evening. 

Continuing his testimony Tuesday morning, Mr. John. 
son stated that the St. Louis-Little Rock rate per ton per 
mile was higher than the St. Loui#Kansas City, while 
the density of the traffic moving under the latter was 
probably greater; St. Louis-Denver showed a much longer 
haul than the Minneapolis-Kansas City, with a higher per- 
ton-per-mile rate; St. Louis-Texas common points showed a 
higher rate per ton per mile and a lower density than 
Minneapolis-Kansas City; the Louisville-Atlanta rate was 
higher, the density less. 


Commissioner Clark inquired if the witness felt that 
the larger number of commodity ratings in Western Trunk 
Line, as compared with C. F. A., was a justification of the 
maintenance of a higher class scale in the first-named 
territory. Mr. Johnson was inclined to assent to this, but 
refused to say that such a situation would be a justifica- 
tion of an abnormally high scale of class rates. He added 
that it was an extremely difficult proposition to determine 
the reasonableness and the proper relationship of the vari- 
ous rates. 


The witness shared the views of Messrs. Boyd and 
Eyman as to the impossibility of attempting to lay down 
any formula for the construction of joint rates. Competi- 
tion was the determining factor. He was of the opinion 
that it cost about the same—or, if anything, a little more 
—to handle joint traffic as compared with local. There- 
fore, unless competition entered into the question, the 
witness felt that it would be a discrimination to charge 
less on a through St. Louis-Kansas City movement than 
on a movement to Kansas City that originated at St. Louis. 
The application of the adjustment between the rivers, now 
under attack, was not artificially created by the railroads, 
but was the result of developments and causes before the 
railroads entered into the field. Certain conditions had 
grown up, a certain situation existed; the steam transpor- 
tation lines had to take things as they found them. 


On cross-examination Mr. Johnson testified that the 
L. C. L. business of the Rock Island road for 1910 was 6.47 
per cent of its ttoal tonnage. He admitted that the traffic 
here involved did not constitute a heavy proportion of this 
percentage. 


Mr. Eyman was recalled to testify as to river-to-river 
divisions on Atlantic seaboard-Montana business. He could 
not give these figures, but furnished the following as rep- 
resenting the divisions accruing to the lines having the 
haul from Chicago to the Missouri River: First class, 58.3 
cents; second, 49.3; third, 40.5, and fourth, 33.7 cents. He 
further testified that the same rates applied from the 
New England cities via the Soo gateways as via Chicago 
and Lake Michigan channels of traffic. 


Mr. Boyd was also recalled to testify as to the estab 
lishment of the 40-cent Chicago-St. Paul rate, the subject 
of dispute between Commissioner Clark and the previous 
witness. Mr. Boyd said that he was looking into the 
matter, but had not completed his investigations. 

The roads thereupon rested their case. 

Mr. MeVann, for the shippers, announced that his sidé 
would offer no testimony, but rest on the records made i? 
the previous Commissicn and court cases. It was als? 
understood that the evidence with respect to an adjust 
ment from C. F. A. to Missouri River points should also be 
considered in this case. He did, however, call upon the 
roads to file statements showing the change in freight 






train schedules between Chicago and Missouri River points 








April 1, 


since th 
“first-cla 
Test 
was give 
which ti 
yolving | 
the Siou 
pearing 
the scal 
inating € 
to show 
evidence 
jntermou 
rate cas 
first-clas: 
fowa int 
division 
on Atlan 
point bu 
there be 
38.6 cent 
decisions 
scale rea 
was sust 
introduce 
transcrip 
Owir 
in the I 
initely p 


Arg 


Was! 
heard he 
lamette 
Portland 
the bene 
the susp 
fornia. 
named c; 
to $3.40 
before fj 
Pired. 
the old ; 
Since the 
has deci 
tions of | 

J. N. 
ing decla 
fact that 
Pacific, w 
hot only 
sonable 
should he 

W. V 
Railroad 
by sayin; 
should al 
for the ; 
Oregon-wWw 

Mr. 7 
Valley ca 
em Pacif 
of money 
from a si 
informa] 













the 


John- 
1 per 
while 
was 
nger 
> per- 
ved a 
than 
> was 


t that 
Trunk 
of the 
hamed 
is, but 
stifica- 
added 
ermine 
e vari- 


yd and 
, down 
ompeti- 
opinion 
e more 
There- 
on, the 
charge 
nt than 
. Louis. 
rs, now 
rilroads, 
fore the 
ons had 
ranspor- 
\. 
that the 
was 6.47 
1e traffic 
n of this 


r-to-river 
He could 
g as rep 
wwing the 
lass, 58.3 
ents. He 
from the 
» Chicago 


the estab- 
ie subject 
’ previous 

into the 
s. 


xt his side 
gs made iD 
was also 
an adjust 
11d also be 
| upon the 
in freight 


Liver points 





April 1, 1911 


since the inauguration, some time ago, of slower time on 
“frst-class” freight. 

Testimony with respect to rates from C. F. A. territory 
was given in Case No. 3684, the Warnock complaint, under 
which title was to be considered various petitions filed in- 
yolving that adjustment. George T. Bell, commissioner of 
the Sioux City Commercial Club, was the only witness ap- 
pearing for either side. Mr. Bell stated that he wanted 
the scale between the rivers reduced on all business orig- 
inating east of the Indiana-Illinois state line. He proposed 
to show that the higher scale was unreasonable by the 
evidence taken in the Burnham-Hanna-Munger, Kindel and 
intermountain cases and court decisions in state maximum- 
rate cases. He submitted figures showing that the local 
first-class rate between the rivers was 60 cents; that the 
fowa intrastate rate was 57.5; the Kindel rate, 47.8; the 
division on Denver business prior to this decision, 544; 
on Atlantic seaboard (Commission rate), 51; Utah common 
point business, 45, and, as ordered in the Salt Lake case, 
there being no change in the percentage of the division, 
38.6 cents. He also sought to make excerpts from court 
decisions of 1889 declaring rates lower than the 60-cent 
geale reasonable, but this was objected to. The objection 
was sustained, the ruling being that if such evidence was 
introduced it must be in the natufe of filing the complete 
transcript, not Mr. Bell’s selective opinions. 

Owing to the illness of counsel for the complainant 
in the Indianapolis case, the hearing thereon was indef- 
initely postponed. 


Argue Willamette Lumber Cases 


Washington, D. C., March 31.—Final arguments were 
heard here-last Friday in the South Portland and: Wil- 
lamette Valley lumber cases. In the former, the South 
Portland mills are contending that they should be given 
the benefit of Portland rates, while the latter involves 
the suspension of rates from Willamette Valley to Cali- 
fornia. The Commission, in originally deciding the last- 
named case, reduced the rate on rough lumber from $5 
to $3.40 per ton. The matter was taken to court, but, 
before final adjudication, the Commission’s order ex- 
pired. The railroads thereupon attempted to return to 
the old rate, but the Commission suspended the tariffs. 
Since that time the Supreme Court of the United States 
has decided the original case adversely to the conten- 
tions of the Commission and the lumbermen. 

J. N. Teal, attorney for the complainants, in open- 
ing declared that the meat of the whole matter is the 
fact that the South Portland mills are on the Southern 
Pacific, which assertion, in his country meant, he alleged, 
hot only the rankest discrimination but the most unrea- 
Sonable rates. The South Portland mills claim they 
should have the Portland rate. 

W. W. Cotton, representing the Oregon-Washington 
Railroad & Navigation Company, resisted the contention 
by saying that it is unjust to suggest that his road 
should absorb the local Southern Pacific rate imposed 
for the sixteen-mile haul from South Portland to the 
Oregon-Washington interchange tracks. 

Mr. Teal claimed that the record in the Willamette 
Valley case shows that the lumber rate which the South- 
€m Pacific there desires to raise yields a larger return 
of money per carload than any other commodity, wheat 
from a single point alone excepted. Commenting on an 
informal assertion by Mr. Cotton, who was sitting at his 
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elbow, that the rates were forced by water competition, 
Mr. Teal wanted to know how it came that water com- 
petition affects everything other than lumber. He called 
the attention of the Commission to the declaration of 
one lumberman that he was not alarmed by the proposal 
to increasé the rate, which, as the witness said applied 
to rough green fir lumber. Mr. Teal expressed the belief 
that the witness’ complacency was fully justified, inas- 
much as he does not produce a foot of rough lumber, 
and further, because he sells everything he produces in 
eastern markets where the proposed rate of $5 a ton 
will have no application. 

Mr. Teal further contended that the burden on the 
railroad of proving that it needs the higher rate is 
heavier than any he should care to assume, seeing that 
reports of the Oregon lines of the Southern Pacific; in 
a report made to the Oregon railroad commission, indi- 
cate that they bring a return on investment that would 
stand the test of sufficiency laid down by the courts. 

Mr. Cotton, arguing in favor of the rate, admitted 
that the railroad does not care whether the business 
moves on that rate or not. The lower rate, established 
by the Commission when the company first sought to put 
in the rate it is again seeking to establish, he contended, 
has failed to develop the business southbound it was 
claimed it would. The mills are shipping their product 
in other directions. If therefore a rate for southbound 
movement is to be maintained, the company. thinks it 
should be fixed at a point that could be defended as rea- 


sonable, leaving out all consideration of water compe- 
tition. 


“The Southern Pacific put in the $3.10 ton rate for 
the Willamette Valley when the industry was small, but 
now the industry is in a flourishing condition. There 
are now therefore several reasons why a reasonable rate 
per se on lumber should be put in effect. The main duty 
and object of this Commission, I take it, is to fix the 
high dividing line between rates that are reasonable and 
just in themselves and those that are unjust and unrea- 
sonable. I think this rate is within the line as laid 
down by this Commission. 

“The test as to this rate is as to whether the mills 
on the $3.10 rate could compete with water rates from 
Portland. The shipments under the lower rate decreased 
steadily. These Williamette mills never have and never 
can compete for the lumber business of the bay territory 
with the water-borne lumber from Portland, But in ter- 
ritory other than that around San Francisco the business 
of the Willamette mills has greatly increased, so that 
the question of the prosperity of the Oregon & Califor- 
nia Railroad and the lumber companies cut no figure in 
this matter. The Southern Pacific has shown that there 
is no possibility of competition.” 

Mr. Cotton called attention to the testimony making 
comparison between the Illinois Central between Mc- 
Comb, Miss., and Chicago and the Southern Pacific haul 
between Portland and San Francisco. That testimony is 
that it takes 75 per cent more tractive power on the 
Southern Pacific to haul across the Siskiyou mountains 
than it takes to haul from McComb to Chicago. In ad- 


dition the fuel cost is about 300 per cent greater. He 
said that it takes a labor cost in the physical movement 
of trains on the Southern Pacific for 100 miles $30.12 as 
against a labor cost for a similar mileage on the Illinois 
Central is only $18.19. 


















He also called attention to the fact that the lumber 
movement on the Illinois Central is by the main line, 
while that over the Oregon & California line is on 
branch lines, the railroad company being under the neces- 
sity of gathering up small shipments from no fewer than 
258 mills. Mr. Cotton said there is very little. business 
on the branch lines. 

Commenting on the financial showing of the Oregon 
& California, counsel explained that that is one of the 
few, if not the only railroad in the country, which has 
increased its gross and net incomes without increasing 
its operating expenses. Since 1907 its gross has jumped 
from $6,000,000 to $8,000,000, and net has increased nearly 
$3,000,000, while the operating expenses have fallen from 
$4,766,000 to $4,480,000. This improvement in the con- 
dition of the road is due not to the lumber business, In 
fact, Mr. Cotton claimed, the passenger business is what 
brings the road its prosperity. The gross earnings per 
mile last year were $13,270. Freight brought in $6,088 
per mile. 

In closing Mr. Teal called attention to the fact that 
notwithstanding Mr. Cotton’s fondness for making com- 
parisons with the Illinois Central, the operating expense 
of the latter is higher than the supposed much more 
expensive to operate Oregon & California. 

Commissioner Prouty asked Mr. Cotton if he had 
made comparisons with expenses of carrying lumber 
through the mountains from southern territory to Cairo 
or Chicago. Mr. Cotton said he had not. 


Proposes New Demurrage Rule 


Austin, Tex., March 31.—The state railroad commis- 
sion has announced that it will consider the following 
substitute for paragraph F of rule 3 of the regulations 
governing demurrage and storage at a meeting to be 
held April 11: 

“Cars placed for loading or unloading shall not be 
removed by the railroad company without the consent 
of the shipper or consignee after the process of loading 
or unloading has begun. If, after being placed for load- 
ing or unloading, and before the process of loading or 
unloading has begun, the car is moved or such process 
be otherwise obstructed or prevented by the railroad, 
the shipper or consignee shall not be charged with the 
consequent delay, and such car shall, upon written de- 
mand of shipper or consignee, be replaced within twenty- 
four hours from the time of such demand.” 


Suspends Cement Rate Advances 





Washington, D. C., March 31.—-An order has been 
issued by the Interstate Commerce Commission suspend- 
ing until June 29 advances in rates on cement originat- 
ing in Central Freight Association territory. The higher 
rates were to have become effective to-morrow. 

The tariffs designated in the order of the Commis- 
sion are: 


Wabash, Sup. 7 to I. C. C. No. 1906. Grand Trunk, Sup. 
16 to I. C. C. No. A1192. C. C. C. & St. L. and Cin. Nor., Sups. 
13 and 14 to L. C. C. No, 5170. L. S. & M. &., aye. 8tol C. C. 
No. A2543. Mich. Cent., Sup. 8 to I. C. C. No. 3539. 


The matter will be carried as Investigation and Sus- 
pension Docket No. 37. 
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ATTACK LUMBER RATE ORDER 


Southwestern Railroads Ask Commerce Court 
\to Enjoin Enforcement of Commission’s 
Decision in Omaha Case 





Washington, D. C., March 31.—Suit was filed in the 
Commerce Court yesterday morning by Fred H. Wood, 
general attorney for the St. Louis & San Francisco 
Railroad, on behalf of the Santa Fe and other soutb- 
western carriers, asking that the order of the Interstate 
Commerce Commission in the case of the Commercial 
Club of Omaha vs. Anderson & Saline River Railroad 
Company et al, 18 I. C. C. Rep., 532, fixing the rate 
on yellow pine from southern producing points to Omaha, 
Lincoln and Des Moines at 25 cents be enjoined. It 
is charged that the order of the Commission was con- 
trary to the evidence presented before it and without. 
warrant or due process of law, and will force many 
other reductions and unjustly deprive the carriers of 
their property. The action taken by the carriers fol 
lows the plan outlined in THe TRAFFIC WORED for 
March 11, page 460. 

After the usual preliminary averments, petitioners 
allege that the 26.5-cent rate, established in 1908, was 
a blanket charge in accordance with the policy of the 
carriers to maintain a parity of rates from producing 
territory in Arkansas, Texas and Louisiana, west of the 
Mississippi and south of Little Rock, to all destinations 
east, north and west. This blanket policy, it is claimed, 
has had the approval and sanction of the Commission. 
The rate of 26.5 cents to Omaha, South Omaha, Council 
Bluffs, Lincoln and Des Moines is alleged to have been 
a reasonably low rate per se and relatively; averment 
is made that it neither bore heavily upon the shipper 
or yielded the carrier an undue return, but that in 
many instances it fell below a reasonable profit on the 
service rendered. Recital is then made of the complaint 
of the Commercial Club of Omaha, and the order en- 
tered by the Commission in that case fixing a 25-cent 
rate to Omaha, Lincoln and Des Moines. 

This rate, petitioners aver, is unreasonably low, per 
se and relatively. It is charged that no evidence was 
offered that the 26.5-cent charge was extortionate; that 
no evidence was presented by the shippers as to the 
cost or value of the service rendered them, or evidence 
tending to prove the unreasonableness of the higher rate 
or that it was out of alignment. It is charged that the 
order of the Commission rests solely upon the fact that 
prior to August 25, 1908, a rate less than 26.5 cents 
was charge assessed. In explanation of this lower 
charge, petitioners set forth that prior to 1890 northern 
white pine had a monopoly of the Missouri River mar 
kets and that it was necessary to establish an exceed 
ingly low rate to Missouri river points in order to enable 
the yellow pine of the Southwest to compete. So com 
petitively compelled, the carriers put in a 22-cent rate 
to the Missouri river, but that this was reasonable or 
properly compensatory is denied. Continuing the rate 
history, it is set forth that an advance of one cent 
was made in the rate to Kansas City and Omaha from 
Louisiana and Arkansas—again alleged to be an unduly 
low rate. Under the influence of these low rates, the 
transportation of yellow pine grew, while the white pine 
competition from Wisconsin, Michigan and Minnesota 
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grew steadily less, until at the time the Omaha’ case 
was heard the traffic in this commodity from the North 
was insignificant. Because of the elimination of the 
white pine competition, it is contended that the justifica- 
tion for abnormally low rates disappeared and that it 
was then the right of the carriers to advance the yellow 
pine charges to a more remunerative basis. 


At the time the 26.5-cent rate was established, it is 
claimed that the only competition with which the yellow 
pine had to contend was that of lumber from the Pacific 
Coast; further, that the rate from the coast was 50 
cents and that the 26.5-cent rate did not either retard 
or diminish the volume of yellow pine sold in Nebraska 
and [owa. 


It is contended that the Commission did not find 
the 26.5-cent rate was unreasonable; that its report 
affirmatively shows that its order was entered into un- 
der a misconception of the law, in that the Commission 
placed upon the carriers the burden of establishing af- 
firmatively the reasonableness of the charge. It is al- 
leged that the Commission erroneously held that the 
prior maintenance of the lower rate was warrant for 
ordering its continuance despite the facts as previously 
set forth; that the carriers may not lawfully increase, 
by progressive advances, a low rate that has been forced 
by competitive conditions, despite the removal of this 
competition and the fact that the advance has not hin- 
dered the free movement of traffic. Attack is made 
on the finding that the average return to the petitioners 
would be imperceptibly affected by the reduction to a 
25-cent basis as being erroneous in fact and insufficient 
in law to justify the reduction. Further, it is charged 


that the reduction will work to the great financial detri- 
ment of the carriers. 


The 25-cent rate is also attacked because it is only 
one cent in excess of the rate to Kansas City, which 
is 200 miles nearer points of origin than Omaha, Lin- 
coln and Des Moines, whereas on other commodities 
moving from the same originating territory the rates 
to the Nebraska and Iowa points involved are from 3 
to 20 cents higher to Omaha than to Kansas City and 
still higher to the other points of destination involved, 
thereby creating a preference and discrimination in fa- 
vor of lumber which neither Commission nor carrier 
have the power to establish under the terms of the act 
to regulate commerce. It is further averred that in 
fixing a blanket rate of such broad extent, the Commis- 
sion, as well as the carriers, must consider the interests 
of all the railroads involved, the less favorably as well 
as the more favorably situated lines; that the Commis- 
Sion is without power to fix a rate which fails to yield 
to the less favorably situated carrier a fair and reason- 
able profit over the actual cost of carriage, especially 
in the absence of any evidence that the rate attacked 
is extortionate, more than. the traffic will bear. 

In conclusion, it is stated that to avoid the penalties 
attaching to disobedience, the petitioners have estab- 
lished the 25-cent rate, thereby, it is alleged, suffering 
unjust deprivation of large sums of money; that the 
expenses of the carriers have largely increased during 
the past year and that the continuance of the 25-cent 
Tate will entail other reductions, especially in view of 
the amended fourth section of the act to regulate com- 
merce; that many complaints have been filed asking 
for readjustments and reparation; that the 25-cent rate 
has been given a fair test and that its continued impo- 











sition will force many other reductions and readjust- 
ments in related rates and cause petitioners irreparable 


loss and damage. Rehearing has been denied and the 
carriers request the right to restore the 26:5-cent rate. 
Therefore an interlocutory decree pending a final per- 


manent enjoining of the Commission’s order is prayed 
for. 


Roads Win Oklahoma Case 


St. Louis, Mo., March 31.—The two-cent passenger 
rate in Oklahoma has been declared to be confiscatory and 
invalid by a decision of the United States Circuit Court of 
Appeals handed down here Wednesday. 

The unanimous opinion of the court restrains the mem- 
bers of the corporation commission of Oklahoma and the 
attorney-general of the state from enforcing the provisions 
of the Oklahoma constitution reducing the maximum pas- 
senger fare to two cents a mile and reducing freight rates 
in intrastate traffic, 

The injunction was issued in 1909, when the corpora- 
tion commission attempted to establish a maximum pas- 
senger rate of two cents and reduce freight rates about 
40 per cent, under the constitutional provision adopted in 
1907. 

The opinion was written by Presiding Judge San- 
born. The court declares that the evidence shows the 
reductions would amount to almost confiscation of the 
railroad properties and would not allow a fair return 
on investment. The opinion declares that the provision 
in the constitution of Oklahoma giving the commission 
power to fix the rates is in conflict with the Constitution 
of the United States. 

Further details will be published in a later issue of 
THE TRAFFIC WoRLD. 


POSTPONED NORTH CAROLINA CASE. 

Washington, D. C., March 31.—The Interstate Com- 
merce Commission has issued an order postponing until 
May 15 its mandate in the case of the Corporation Com- 
mission of North Carolina vs. Norfolk & Western et ah, 
I. C, C. docket No. 1389. The decision in this case was 
printed in full in the issue of THe TRrarric Wortp for 
July 16, 1910. 


MONROE WANTS TO INTERVENE. 

Baton Rouge, La., March 31.—A petition has ‘been 
filed with the state railroad commission by the city of 
Monroe asking that it be made a cocomplainant in the 
Shreveport case, and also asking that action similar to 
that in the Shreveport case be taken with respect to the 
Arkansas state vs. interstate adjustment. Monroe makes 
allegations as to its inability to compete under the Ar- 
kansas adjustment similar to those made in behalf of 
Shreveport in the case now on file with the Interstate 
Commerce Commission. 


EXPRESS CASES AGAIN POSTPONED. 

St. Paul, Minn., March 31.—The state railroad com- 
mission has again postponed the express cases sched- 
uled for next week. That involving the reasonableness 
of rates in general has been put over from April 5 to 
April 13, and that in the matter of the extension of the 
free delivery limits in Minneapolis from April 4 to April 
12. Business engagements of the attorney-general is 
given as the reason for the latest postponement. 
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DISCUSS LUMBER RATE RAISE 


Carriers and Shippers Thresh Out Question of 
Increasing Rates to Coast to 85 Cents 
in Hearing Before Prouty 





Testimony was offered before Interstate Commerce 
Commisioner Prouty at Chicago on Thursday of this week 
on the question of whether the railroads were justified 
in filing tariffs last summer advancing rates on lumber 
from. Memphis, Chicago and other defined territories as 
specified in the Burgess case, 13 I. C. C. Rep., 668, 
published in THe Trarric BULLETIN for June 20, 1908, 
page 8, from the 75-cent basis fixed by the Commission 
in 1908 to the old rate of 85 cents. Following the 
expiration of the order in that case, the transconti- 
nental roads sought to advance their charges to the 
higher basis, but by agreement the tariffs naming the 
new rates were suspended until May 15 of this year. 

The railroads rest their right to the higher rate 
on the increased cost of operation and the contention 
that the rate mow asked for is just and reasonable. In 
support of this theory they put three witnesses on 
the stand. The first, A. H. Rising, assistant general 
freight agent, Southern Pacific Company, testified that 
the road he represented felt that it was entitled to 
higher revenue that it considered lumber a commodity 
upon which the increase might be put without injury 
to the movement of traffic. To show that the former 
reduction had not served to materially change the 
Southern Pacific tonnage, Mr, Rising read into the rec- 
ord figures stating that in 1907, the Southern Pacific 
handled 22,000 tons of the hardwood to coast points; 
of this, approximately 4,000 originated at points east 
of Chicago, taking an 85-cent rate; 2,600 came from 
Chicago and common points; 6,800 from southeastern 
common points, and 8,200 from Mississippi River com- 
mon points; in 1910, with the 85-cent rate in effect 
east and the 75 at and west of Chicago, the movement, 
doubling the figures available for the last six months 
of the year, was 3,000 east of Chicago, 2,000 tons from 
Chicago rate points, 1,400 from southeastern common 
points, and 56,000 from Mississippi River territory; in 
the‘ year preceding, the shipments east of Chicago had 
approxmiated 4,000 tons and at Chicaog points 3,500. 

W. A. Worthington, assistant to the director of 
maintenance and operation of the Harriman lines, was 
the second witness. He submitted statistical evidence 
in corroboration of what Mr. Rising had said with 
respect to increasing costs of operation of the lines 
he represented. He stated that wage advances had 
recently been granted and that the cost of some ma- 
terial, notably oak ties, had been largely increased. 
Wages, he estimated, constituted about two-thirds of 
the cost of operation of the road. Replying to Com- 
missioner Prouty, he stated that the cost of freight 
operation is distinguished from total operating cost, or 
passenger, could not be allocated except upon some 
hypothetical basis. The Commissioner called his atten- 
tion to the fact that the Santa Fe and certain other 
lines make a separation of freight expenses, and inti- 
mated that the Commission might possibly call for a 
resumption of its former practice in asking that such 
figures be filed with it. 
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J. W. Oliver, chief clerk in the statistical depart. 
ment of the Santa Fe, was the last witness for the 


carriers, He testified that the increase in cost of han. 
ling freight per unit, the basis being arrived at by a 
division of the operating expenses by revenue ton miles, 
had been in 1908 9.46 per cent over 1907; 1909, 8.68 
per cent; 1910, 17.67 per cent, and for the first six 
months of the current fiscal year, 15.3 per cent greater 
than in 1907. He figured that the average earnings 
under the 75-cent rate was 6.25 mills; 85-cent, 7.08 mills, 
This was on a basis of a 2,400-mile haul from Chicago 
to Frisco, although the short-line distance is 2,277, and 
the average haul of the Santa Fe only 400. The aver 
age earnings for all freight on the Santa Fe last year 
was 1.015. cents per ton per mile; excluding L. C. L 
traffic, it was .894 cent; the average on all lumber was 
.7 cent, and, using the 1908 figures, on transcontinental 
lumber, .625 cent, The average 1910 freight operating 
expenses were .657 cent, while the average income 
for the system was 825 cent. The witness was criti- 
cized by counsel for using a 2,400-mile haul in view 
of the short-line distance and his own system’s average, 
He retorted that 95 per cent of the Santa Fe lumber 
traffic was of the cheaper grades. James L. Coleman, 
counsel for the Santa Fe, suggested that Mr. Oliver 
bring in data showing the revenue accruing after the 
rate was divided. He contended that the further west 
the road got, the less desirable the traffic became. 
Commissioner Prouty remarked that divisions were a 
matter of bargaining between the railroads, and that 
the shippers were not concerned therein. Of course, if 
the Santa Fe desired to withdraw from this traffic, that 
was another question. 

W. A. Percy, counsel for the hardwood people, an- 

,nounced that he would rest his case largely on the 
records made in the Burgess, Michigan Hardwood Lum- 
ber, and general western rate advance cases and the 
report of Commissioner Lane on the intercorporate re 
lationship of carriers. He stated that it was his belief 
that the roads were induced to restore the 85-cent rate 
because of the pressure from those who were not 
enjoying it, To this counsel for the Santa Fe excepted. 
Mr. Percy further said that his position in the original 
case was that 75 cents was too high a rate, that 60 
would be more reasonable. It appeared that the move 
ment to the coast approximated 20,000,000 feet annually. 
While there had been no marked increase in the total 
tonnage since the Burgess case was decided, it was 
his contention that there had been a gradual increase 
in the movement from the 75-cent, accompanied by 4 
gradual decrease in the movement from the 85-cent 
territory. The reason the 85-cent people were still in 
business was the hope that the lower rate would be 
extended to them; the depositions in the Michigan case 
showed this. If this rate is not extended, those paying 
the higher charge will eventually be elbowed out of 
business. 

Before putting on witnesses for the shippers, the 
railroad men were recalled to make some corrections 
in their ‘previous testimony. While on the stand, Mr. 
Rising was asked as to whether the Rock Island, Mis 
souri Pacific and such lines had a voice in making 
rates on staves from points on their lines. He replied 
that they had and said that these roads were members 
of the Transcontinental Freight Bureau. 
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It was agreed, although the railroad men: would 
not commit themselves, that a parity between lumber 
and stave rates would be maintained. Representatives 
of the carriers could see no reason, however, why this 
should not be so. 

H. C. Humphrey, of the G, W. Jones Lumber Com- 
pany of Appleton, Wis., was the first witness for the 
shippers. He testified that his concern shipped birch 
in the rough to the coast. Since the establishment of 
the 75-cent rate there had been no marked increase 
in the movement. Originally the consumer had been 
given the advantage of this reduction, but prices had 
been again advanced until they were about on a parity 
with those in effect prior to the decision in the Burgess 
case. Witness stated that competition was become keen 
with Japanese and Mexican woods. At present he was 
selling at Frisco at a basis price of $65 per thousand; 
of this price, $30 represented freight charges. If the 
rate was increased to 85 cents, he was afraid that the 
Jones Company would probably be knocked out of the 
coast birch business. Mr. Coleman cross-examined at some 
length, but witness would not agree that there was no 
competition between his products and the foreign im- 
portations, and stuck to his original declaration that 
the advance might put bim out of the birch business 
as far as the coast was concerned. He justified in- 
creasing prices from the reduction at the time of the 
Burgess decision on the general advance in timber values. 

James BH. Stark of the Memphis Veneering Company 
and the Stark Lumber Company then took the stand. 
He testified that business has been much better since 
the establishment of the 75-cent rate, Prices to the 
coast have been practically stationary during the last 
three years. The movement has generally increased, 
but the development has been checked somewhat by 
large importations of fortign woods. He found himself 
more favorably situated than some of his competitors 
because of the recent establishment of rail and water 
rates from Memphis to the coast. This will enable 
him to reach San Francisco at a rate of about 56 cents. 
The disadvantages of this method of shipment lay in 
the fact that shipments would have to be handled four 
times and the danger of splitting. The cost of han- 
dling was about $1 per thousand feet for each handling. 
On cross-examination, it appeared that the witness has 
already booked shipments for the rail and water route. 
He further testified that on the restoration of the 75- 
cent rail rate, the lumbermen had been forced to shrink 
the difference between that rate and the 85-cent one. 
He qualified for his interest in the situation generally 
by stating that he was president of the Memphis Lum- 
bermen’s Club, an organization “for social purposes 
and to keep the railroads in line.” 

G. L. Thomas, on behalf of the stave manufacturers 
of Arkansas and Louisiana, presented statistics showing 
the movement of that commodity. He was satisfied with 
the present adjustment, as it relates to rates east and 
West of the Mississippi River, and opposed extending 
the same rate to mills east as mills on the west bank. 
He, too, discussed the availability of a water route. 

At the conclusion of the hearing the carriers were 
ordered to file briefs by April 15. The shippers will 
be given ten days in which to submit reply briefs. 


Oral argument of the case may be had, but it is thought 
t be unlikely, 
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ARGUE ALASKAN CASE MONDAY 


Counsel for Humboldt Steamship Company 
, Appeal from Decision Refusing to 
ea Mandamus Commission (—> 


_—— 

Washington, D. C., March 31.—Argument will be heard 
in the Court of Appeals for the District of Columbia Mon- 
day in support of the brief and petition filed by Blair, 
Drayton & Hillyer and John B. Daish on behalf of the 
Humboldt Steamship Company, appealing from the ‘ruling 
of the Supreme Court of the District refusing to issue a 
writ of mandamus ordering the Interstate Commerce Com- 
mission to take jurisdiction over Alaskan traffic. 

This is the case in which the present appellee prayed 
the Commision to order the establishment of through 
ioutes and joint rates between appellee’s steamship line 
operating between Seattle and Skagway and points on the 
White Pass & Yukon route. Following the principles an- 
nounced In re Jurisdiction Over Rail and Water Carriers 
Operating in Alaska, 19 I. C, C. Rep., 81, in which it was 
held that Alaska was not a territory within the meaning 
of the first section of the Act to Regulate Commerce as 
amended June 29, 1906, the complaint was dismissed. A 
rehearing was petitioned for and denied, and then the 
appellee instituted proceedings in the Supreme Court of 
the District praying for a writ of mandamus to compel 
the Commission to take jurisdiction. An elaborate dis- 
cussion of the question of the status of Alaska was. then 
entered into, as reviewed in THE TRAFFIC WoRLD for No- 
vember 5, 1910, but on January 6 of. this year Justice 
Barnard of the Supreme Court for the District denied the 
prayer for relief and dismissed the petition. 

“The court expressed the opinon,” avers the appellee, 
“that the Commission was wrong in its construction of 
the law, and should be reversed, but denied its power or 
that of any other tribunal to correct the erroneous con- 
struction adopted by the Commission for the following 
reasons: 

“(1) Mandamus cannot be used as a writ of error or 
appeal, and the court has no appellate jurisdiction to re- 
view the decisions of the Interstate Commerce Commis- 
sion. 

“(2) The court cannot issue the writ to require the 
Commission to act contrary to its own judgment, when, 
after investigation, it has reached a conclusion, honestly 
and fairly, which might be contrary to the conclusion. 
which the court might reach. 

“(3) The legal duty of the Commission is not clear 
because ‘a commission composed of seven gentlemen well 
versed in the law are divided as to that duty, four to 
three.’ 

“(4) The legal right of the relator to the relief de- 
manded, depending ‘on the construction of the law,’ can- 
not be clear when ‘there is such a difference of opinion 
among judges;’ and because such right is not, ‘clear’ ac- 
cording to this standard, it may not be enforced by writ of 
mandamus.” . 

There are fourteen assignments of error. It is alleged 
that the court erred in dismissing the petition of the re- 
lator; in denying the prayers of the petition, and that it 
erred in holding that writ of mandamus lies only to 
compel the performance of a ministerial duty; that the 
duty sought to be enforced was not ministerial, that the 
duty sought to be enforced was not clear, that the re 
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lator’s right was not clear, that the writ of mandamus 
can be issued only where the party applying for the same 
has a clear legal right to the relief claimed; that the writ 
can issue only when the party applying for the same can- 
not obtain by any other proceeding the relief claimed, 
that a difference of opinion among members of the Com- 
mission in construing the law defeats the relator’s right 


to a correct construction thereof, that this erroneous 
construction may not be corrected by any legal process, 
that the application or non-application of the Act to 
Regulate Commerce to Alaskan rail carriers was a matter 
resting entirely within the discretion of the Commission, 
that the exercise of the aforesaid discretion by the Com- 
mission precluded the issuance of the writ as prayed, that 
the interpretation of the Act as made by the Commission 
was final and binding upon the courts and that the court 
erred in holding that its jurisdiction was invoked as an 
appellate tribunal. 

Quotation is made from the court’s opinion where it 
said: 

“IT have no doubt that this court has jurisdiction to 
grant the writ of mandamus against the Interstate Com- 
merce Commission, provided the case made is sufficiently 
elear; but there seems to me too much doubt as to the 
relator’s right, and as to respondent’s duty, to warrant 
the exercise of that jurisdiction by the court in this case.” 

“fT should be disposed (read a preceding passage of 
the opinion) to hold that the Interstate Commerce Com- 
mission has ample authority to assume jurisdiction over 
eommon carriers in Alaska, the same as in any other ter- 
ritory, and over those carriers operating betwen the state 
of Washington and Alaska and between Alaska and Can- 
ada, and if they took jurisdiction, I think no one could suc- 
cessfully question their right to do so.” 

Counsel contend that the court based its doubt as 
to the duty of the Commission on the divided opinion of 
that body. Attention is then called to the fact that at 
the time of the decision in question the Commission was 
composed of six lawyers and one layman, and that the lat- 
ter’s vote was essential to the diSmissal of the complaint 
by the Commission. While expressing the greatest ad- 
miration for the attainments of this member, the point is 
made that it was never intended that the Commission 
should be composed of “judges’’ whose construction of 
law should be final; that the present question is a judicial 
one and peculiarly within the province of a judicial 
tribunal. The Commission “is neither a Federal court 
nor does it exercise judicial powers, nor does its conclu- 
sions possess the efficacy of judicial proceedings.” K. & 
1. B. Co. vs. L. & W. R. Co., 37 Fed., 567. 

“Hence,” argue the counsel for the appellee, “when 
the Commission erred in a matter of statutory construc- 
tion, it is for the courts to correct the error. Can it be 
said that the right of the appellant to have a correct con- 
struction of the law by the judiciary is defeated and 
forever lost merely because the Commission was unable to 
arrive at a clear understanding of its duty? Can it be 
that the law can never be clearly defined by any court 
because it appeared nebulous and not susceptible of clear 
definition by the first body of men which happened to 
consider it? Must the doubt which the Commission orig- 


inally entertained obscure for all time the true meaning 
of the law and envelop it in such a cloud as to prevent 
any court from correctly construing it so as to guarantee 


this appellant such rights as it may have upon a correct 
construction thereof? 
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“The lower court said that in its view the legal duty 
of the Commission was clear—and we respectfully sub- 
mit that the determination of that question was peculiarly 
within the province of the court. Having found the legal 
duty of the Commission to involve the administration of 
the Act in Alaska, it was for the court to issue the writ 
of mandamus to compel compliance with what the court 
conceived to be the legislative intent, and thus the map- 
date of the law. The court made clear the duty of the 
Commission when it held that the Act applies to Alaska.” 

Counsel for the appellee devote considerable space in 
their brief and argument to a consideration of the cases 
cited by Justice Barnard in his opinion dismissing the 
original petition. They seek to show the inapplicability 
of these to an adverse decision on their contentions. The 
eases discussed are: U. S. ex rel. Warden vs. Secretary 
of the Navy, 2 Mackey, 527; Seymour vs. U. S. ex rel. 
Brodie, 10 App. D. C., 567; Reeside vs. Walker, 52 U. §., 
287; United States vs. The Commissioner, 72 U. S., 563; 
Supervisors vs. United States, 85 U. S., 76; U. S. ex rel. 
Dunlap vs. Black, 128 U. S. 40; U. S. ex rel. Redfield vs 
Windom, 137 U. S., 636; U. S, ex rel. Boynton vs. Blaine, 
139 U. S., 306, and Northern Pacific Rd. Co. vs. Wash- 
ington Territory ex rel. Dustin, 142 U. S., 492. 

“We are firmly convinced,” say counsel in conclusion, 
“that the lower court was correct in its view that it is 
the duty of the Interstate Commerce Commission to exe- 
cute and enforce the Act to Regulate Commerce in Alaska, 
but wrong in holding that it did not possess the power by 
writ of mandamus to correct the erroneous view adopted 
by four members of the Commission as to its legal duty 
under the Act.” 


Traffic Club Holds Election 


The annual election of the Traffic club of Chicago was 
held at the clubrooms in the “Hotel La Salle Tuesday. 
There was but one ticket in the field, that printed on page 
420 in the issue of The Traffic World for March 4. 

Following the election, a dinner and entertainment were 
offered by the entertainment committee. About 200 mem- 
bers sat down. After the dinner reports were given by 
the retiring officers. President Stockton delivered his 
farewell oration, and President-Elect Eyman favored the 
club with a brief inaugural address. The new president 
then announced the committee appointments for the en- 
suing year. Chairmanships went to the following mem: 
bers: Entertainment, L. W. Landman; house, R. C. Ross; 
membership, H. A. Snyder; publicity, W. H. Wharton; 
financial, F. T. Bentley; auditing, J. W. Hicks, and his 
torical, W. J. Young. 

The meeting then adjourned, after which the met 
bers were favored with music by Hand’s orchestra, local 
selections by the Traffic Club Chorus, and dances of various 
kinds by Messrs. Young, Rogers, MacClurken and Johnson. 
Harry K. McEvoy again mystified and bewildered the 
audience with his perennial feats of magic, and was give? 
a unanimous vote of thanks. 








ENJOINS IOWA EXPRESS TARIFF. 

Des’ Moines, Ia., March 31.—Judge Smith McPherso®, 
sitting at Council Bluffs, has temporarily enjoined the 
Iowa railroad commission from putting into effect the 
new express rates promulgated some time ago and 
which would have reduced the rates in general 15 pe 
cent. The carriers alleged confiscation. 
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CANADIAN BOARD DECISIONS 
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ie Dominion Commission Passes on Applications 
— Brought under Railway Act of Canada 
Ww @ . 
atte Present Minimum Reasonable 
man- es 
f the CANADIAN PIANO & ORGAN MANUFACTURERS’ 
ice in vs. 
cases THE CANADIAN RAILWAY COMPANIES. 
g the In re the application of the Canadian Piano and Organ Manu- 
ae facturers’ Association for a reduction in the minimum on 
ability earload shipments of musical instruments in refrigerator 
The cars from 12,000 to 10,000, or to require carriers to install 
heaters in boxcars in cold weather (File 16317); Held, That 
retary application should be dismissed. 
i, THE ASSISTANT CHIEF COMMISSIONER: 
apie 4 The applicants ask for a reduction of the minimum 
» rate for carload shipments of musical instruments in 
e Fi refrigerator cars from 12,000 to 10,000 pounds, or, in the 
Blaine alternative, for a direction to the railway companies 
Wash- to install heaters in box cars in which musical instru- 
ments are shipped during the colder months. 
slusion, The application was received on December 2, 1910, 
ut it is and heard at a sitting in Toronto on the 12th of that 
to exe month, At the request of the applicants the matter 
Alaska, was allowed to stand until they had an opportunity, 
wer by of putting in a further submission. On February 22; 
adopted 1911, a further statement from the applicants amplify- 
al duty ing the evidence tendered at the hearing was received. 
The minimum weight of 12,000 pounds on musical 
instruments in carlots is provided by item 8, page 59, 
n of Canadian Classification No. 15. It is admitted by 
the applicants that they can load sixteen pianos in 
azo was an ordinary box car and the aggregate weight of these 
ruesday. pianos exceeds the minimum provided, but they state 
on page that not more than ten pianos can be placed in a 
% refrigerator car, and in such case the weight of the 
ont were carload is less than 10,000 pounds. 
00 mem- It is apparently necessary during some of the winter 
riven by months in shipping pianos to the West to ship them 
ered his in a refrigerator car, or in a box car with a special 
ored the heater; otherwise the pianos are likely to becOme injured 
president by the varnish checking or the veneer warping, due to 
. the en- climatic conditions. During the rest of the year pianos 
ng mem move in box cars without artificial heat and without 
C. Ross; injury from frost. Therefore, the application is confined 
Wharton; to shipments during the winter months only. 
and his- It is contended by the applicants that for some time 
special heaters have been put into box cars by some 
the mem: of the railway companies with shipments of pianos to 
tra, local the West during winter weather; and they say that if 
of various this practice, which has recently been abolished, were 
| Johnson. re-establised they would be satisfied. On this point 
jered the Mr. Pullen, on behalf of the Canadian Freight Associa- 
was given tion, gave the following evidence: 
There is a small apparatus called, I think, the Economy 
Heater, a small oil stove, which is put in the cars occasionally 
to furnish some litte heat and prevent the goods from freezing. 
But it was never the idea of the railway managers to furnish 
Economy Heaters for the protection of pianos. We had no 
[cPhersoB, knowledge that it was done, until a comparatively short time 
joined the THE ASSISTANT CHIEF COMMISSIONER: Why is it done 
effect the in connection with refrigerator cars and not boxcars if it is a 
and ue that ought to be put in, anyway? 
ago R. PULLEN: It ought not to be putin. It was done owing 
r r to the over-zealousness of agents who were strongly competing 
ral 15 pe for business. 











Some railroads wanted to offer a competing con- 
dition to offset some disadvantage and take the business from 
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a rival. Some accidents occurred from the toppling over of 
these oil stoves and the burning of the car contents, and, so far 
as possible, their use was prohibited. They prohibited their use 
in the case of pianos. They might permit them in a car of 
oranges, perishable freight that won’t stand the trip across the 


northern country in winter. 

Since the railway companies have seen fit to withdraw 
this special privilege or consideration which they fur- 
nished to shippers, I do not see any provision of the 
Railway Act which would authorize the Board to order 
the companies to re-establish it. Paragraph (c) of ss. 3, 
of Section 317 of the railway Act provides that: 


-_ 

No company shall subject any particular person or company, 
or any particular description of traffic, to any undue or unrea- 
sonable prejudice or disadvantage in any respect whatsoever. 


In discontinuing the practice of supplying special heat- 
ers for box cars, I do not think the companies are vio- 
lating this provision of the law. The musical instrument 
manufacturers have eight months of the year to send 
their shipments forward in the standard box car, and 
if because of the special frailty of their commodity spe- 
cial facilities are required during winter months, these 
special facilities can be obtained by the use of the refrig- 
erator car, and therefore it would be unreasonable to 
require the railway companies to equip their box cars 
with special heaters, which one can readily see might 
be the cause of fire and occasion considerable damage 
thereby, not only to the rolling stock of the company, but 
to the commodities of other shippers. 

In a letter from Mr. Jones, a manager for the Mason 
& Risch Piano Company, addressed to his firm in Toronto, 
put in as Exhibit “D” by the applicants with their letter 
dated February 21 last, he states in complaining of the 
injury to pianos shipped to the West in a box car: 

Two heaters in car, but no attention given to them after 
leaving Toronto, as car, upon arrival here, had original Grand 
Trunk seals.”’ 

Evidently these heaters require attention en route, 
so that, in addition to the cost and danger of fire in 
installing these heaters, the railway company, to insure 
that the heaters work satisfactorily, would have to have 
an employe attend to them at divisional points. Unless 
special remuneration were charged for such a service, I 
do not think it would be reasonable for this Board to 
order it. I am, therefore, of the opinion that that fea- 
ture of the applicants’ request should be refused. 

The alternative relief which the applicants ask for 
is, the reduction of the minimum on carlots of musical 
instruments from 12,000 to 10,000 pounds when refrigerator 
cars are used. The provision for a minimum weight of 
a carload is provided by the railway companies to insure 
a reasonable return to the company in the way of revenue 
for its service in moving a commodity which has the 
exclusive use of the car. It should be based, of course, 
upon what would be a fair load for the car, but in many 
instances commodities which move in carlots are not 
of an aggregate weight equal to the minimum provided 
by the railway companies. Pianos are bulky and are 
shipped standing upright. Only ten pianos can be put 
in a refrigerator car, but there is a large space between 
the top cf the piano and the roof of the car which is 
vacant. If this space were filled by pianos being piled 
one on top of the other, the minimum weight would un- 
doubtedly be exceeded; but, because of the fragile nature 
of the article, the shippers in their own interests prefer 
to ship the instruments as I have stated. 

These refrigerator cars are more expensive to build 
than the ordinary box cars, and, because of their con- 
struction and being specially heated, pianos can be moved 
in them without injury from the weather during winter. 
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The providing of this special equipment for musical in- 
strument manufacturers who desire to ship during the 
winter. months is a special advantage for which it is not 
unreasonable for the railway companies to expect re- 
muneration, and this remuneration is secured to them by 
their providing for the 12,000-pound minimum, which ne- 
cessitates the shipper paying for about 2,000 pounds more 
freight than he actually ships. 

Under these circumstances I think it is not unreason- 
able for the railway companies to be paid on a basis of 
a 12,000-pound minimum, and I am therefore of the opinion 
that the application should be dismissed. 


Reduction on Cut Glassware Denied 


GUNDY-CLAPPERTON COMPANY, LTD., ET AL. 
vs. 
THE CANADIAN RAILWAY COMPANIES. 


Application of Gundy-Clapperton Company, Ltd., the Goldsmiths’ 
Stock Company, Gowans, Kent & Co., Ltd., for a reduction 
in thé rating in the Canadian classification on cut glass- 
ware from double first to first class (File 15628) dismissed. 


MR. COMMISSIONER McLEAN: 

Cut glass is an article of luxurious consumption ap- 
pealing to a limited class. It is not, in my opinion, of 
such general use as fine china, with whose rating it has 
been compared, the latter being first class. As a matter 
of common observance, where a household has a couple 
of pieces of cut glass it will probably have at least half 
a dozen pieces of fine china—cups and saucers, and the 
like. Cut glass has more of a seasonable demand, and 
because of these conditions the volume of china moving 
is more apt to be steady. It is, in my opinion, more of 
a staple article. While these conditions make against 
the reduction asked for, I am in no way notified that the 
reduction of 50 per cent in earning power to the railway, 
which the granting of the application would cause; would 
mean any appreciable reduction in price to the consumer. 
It is hardly to be expected that the self-interest of the 
producer would cause him to share the reduction with 
the consumer, since the demand for cut glass is relatively 
inelastic, i. e., the demand for it is independent of frac- 
tional variations in price. 


I am, therefore, of opinion that the application should 
be dismissed. 


Authorizes Special Rates 


Austin, Tex., March 31.—The railroad commission has 
authorized a rate of 2% cents a hundred on junk, carload 
shipments, from Fort Worth to Dolard, effective at once. 

The following provision has been added to the grain 
tariff: 

“Pecos Valley Southern Railway.—In all cases where 
the rate on the commodities subject to this tariff, between 
Pecos and points in Texas, is the maximum tariff rate, with 
or without the addition of the differential, such rate plus 
2% cents per 100 pounds will apply as the rate on ship- 
ments of the same commodities between points on the 
Pecos Valley Southern Railway and such pcints in Texas.” 

The commission has authorized the waiving of the re- 
consigning charge of $1 a car on carload freight originat- 
ing at Texas points and destined to Laredo via the Inter- 
national & Great. Ncrthern and reconsigned to points on 
the Rio Grande & Eagle Pass between Laredo and the 
crossing of.the two roads formerly known as Sanchez. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 


Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 





Commission’s Jurisdiction in Damage Suits Resulting From 
Delay in Transit. 


Chicago.—1. “Has the Commission ever ruled that 
carriers are liable for loss through falling market, when- 
ever cars are sidetracked, for a period of ten to sixty 
days? 

“2. Where grain is damaged in transit to a degree 
that would not permit its acceptance in accordance with 
contract for delivery as per original sample, does this con- 
stitute total loss, the market having risen in price and 
new car purchased to fill contract? 

“Kindly give I. C. C. references with your answer.” 

1. The Commission held, in the case of Duncan vs. 
A. T. & S. F. Ry. Co. et al., 6 I. C. C., 85, that it “has no 
authority to grant relief to a shipper for injury to goods 
shipped resulting from delay in transit.” In other words, 
that it has no jurisdiction over cases wherein damages re- 
sulting from delay in transit or detention of cars consti- 
tute the sole cause of action. Such cases must be brought 
in some law court possessing competent jurisdiction. 

2. Where goods are delivered in a depreciated condi- 
tion, attributable to causes for which the carrier is re 
sponsible, the measure of damages is the difference, after 
deducting the cost of transportation, between their value 
as actually delivered and as they should have been deliv- 
ered, together with intrest, and such other damages as 
have naturally and proximately resulted from the injury; 
that is, such reasonable expenses as the owner might have 
incurred in restoring the goods to their former condition, 
or in endeavoring to reduce the loss to the lowest amount. 
The consignee should not refuse to accept goods only 
partly damaged or injured in transit. 

* +* OF 
Nature of Claims Handled on the Special 
Docket of the Commission. 

Mississippi.—‘Kindly advise the nature of the claims 
that come within the ‘Informal Reparation Orders’ by the 
Interstate Commerce Commission. Is it necessary to get 
the permission of the Commission to make reparation in 
all cases where there has been an overcharge in rate? If 
not, what particular claims are handled in this way? Are 
they claims that the railroads contest, yet are willing 
for the Commission to settle in an informal way?” 

The Special Reparation Docket of the Commission was 
established in order to help carriers to dispose more ex- 
peditiously of accumulated claims that are undisputed, and 
to save the time of the Commission in passing upon ques- 
tions that have already been adjudicated in former cases 
and fixed precedents established therein. The action of 
the Commission, in special reparation cases, has no al- 
thoritw in law except that authority upon which it 
would take similar action in fcrmal cases. This 
action may be broadly confined, first, to cases 
wherein a carrier has demanded and received a rate in 
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excess of the published rate—that is, a claim for over- 
charge—and, second, those cases involving the unreason- 
ableness of a rate or regulation, and which is admitted 
py the carrier. Cases coming within the first class are 
ordinarily settled between carrier and shipper direct, with- 
out any specific order from the Commission, on the 
ground that the published rate being the lawful rate, the 
carrier is not entitled to collect and retain any amount 
in excess Of Such rate. Those coming within the second 
class are settled through informal orders of the Commis- 
sion, on the ground that no carrier may pay any refund 
from its published tariffs charges except with the specific 
authority of the Commission, and then only when the 
rate or regulation is manifestly unreasonable and is ad- 
mitted as such by the carrier enforcing the same. Cases 
of misrouting, terminal charges, switching charges, demur- 
rage charges, through rates in excess of sum of locals, 
etc., usually come within the second class as above desig- 
nated. 















* * * 


Carrier’s Liability in Shipments Delayed or Refused. 

Illinois —“A car of coal was shipped from A and 
arrived at B, being in transit thirty-one days. The usual 
time between these two points is from six to ten days, and, 
on account of the delay, the car was refused, and we have 
entered claim against the railroad company for the full 
value of the coal. Car was thereupon sold by the railroad 
company to themselves, and they now offer to make set- 
tlement by paying the net proceeds. The coal was dis- 
posed of at a ridiculous amount, not much more than the 
amount of freight charges and demurrage eharges as- 
sessed against it. Another car, also delayed, and accept- 
ance refused, was sold by the railroad company for a much 
higher price, but settlement has been refused on account 
of demurrage charges demanded on both cars. Have I 
any other recourse than to settle at the railroad company’s 
figures?” 

A carrier must eomplete the transportation of goods, 
when no time is expressly agreed upon, within a reason- 
able time. The question of what time is reasonable is one 
of fact for a jury. Nevertheless, although the carrier may 
have delayed the carriage for an unreasonable length of 
time, yet the consignee is still bound to receive the goods, 
when tendered, at the point where the delivery is required 
to be made, and cannot refuse them and hold the carrier 
liable for their value. If, by the unreasonable delay, the 
goods have deteriorated, or their market value has fallen, 
the consignee may hold the carrier liable for the damage. 
But if the consignee refuses to accept the goods, and they 
could not well be stored, the weight of authority seems to 
justify a sale by the carrier, if sold for a fair price to one 
Who purchases in good faith. Otherwise the sale would 
Not be valid, which seems to be the case with the first car. 
The proceeds of such sale, less expenses in making same 
and freight charges, when either paid or tendered to the 
owner, would terminate the carrier’s liability. Demurrage 
charges accruing because of consignee’s refusal to accept 
the goods are lawfully chargeable against owner. 










































of * * 
Against Which Carrier Action for Damages Should Be 
Brought. 





Florida—‘“The A. B. C. Railway runs only to X, and at 
that point delivers all northbound freight to its connec- 
tions, This road publishes a reconsigning circular stating 
that carlot shipments can be reconsigned while in transit 
at through rate. We bill shipments from A. B. C. stations 
‘o some arbitrary point for diversion. Before the cars 
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arrive at diverting point we reconsign them to final des- 
tination. We file reconsigning instructions with the line 

which receives the car at X, surrendering to this line the 

A. B. C. bill of lading, which issues, in lieu thereof, new - 
bill of lading covering final destination. Suppose car 

should arrive at destination in bad condition and it should 

develop that part or all of the damage occurred on the 

A. B. C. Railway before delivery to its connection at X. 

Could we sue the A. B. C. Railway as initial carrier based 

on the bill of lading we have issued by its connection at X, 

or would it be necessary to sue the line which issued the 

bill of lading covering final destination, making the A. B. 

C. Railway party to the suit?” 


If the damage in question actually occurred while the 
goods were in the custody of the A. B. C. Railway, it would 
be necessary for you to sue that carrier, inasmuch as the 
general rule of law is that the obligation of the connecting 
carrier extends only to the transportation to the end of its, 
route and a delivery there to the next succeeding carrier. 
In addition, it would be particularly advisable to sue the 
initial line, because the Carmack Amendment to the Inter- 
state Commerce Law makes the initial carrier liable for 
damages occurring on its own line as well, as those occur- 
ring over its connections. 


* ” * 


When Special Damages Might Be Proven. 


Louisiana.—“‘A sugar planter in Louisiana orders a 
mumber of cars of coal for fuel from mines in Alabama. 
He has placed his order based on his present supply and 
figures that this fuel should reach him at a certain period, 
or in time to continue grinding, thereby not causing any 
loss of time, etc. It now develops that this fuel is con- 
verted by the initial carrier. The question now is, if, by 
this conversion, the consignee is compelled to delay oper- 
ations on account of not having received his fuel, can the 
actual damage be assessed against the carrier?” 

It is the well-settled rule that special damages can 
be recovered from the carrier when the transportation 
has been delayed or diverted, only when it is shown that the 
shipper informed the carrier, at the time the contract of 
transportation was made, of the special circumstances 
demanding greater diligence and requiring expedition in, 
the shipment. The leading case upon this subject is that. 
of Hadley vs. Boxendale, 9 Exch., 341, which was an action 
for damages sustained by the negligent delay of a carrier. 
The plaintiffs, who were the owners cf a flour mill, sent 
a broken shaft to the. carrier to be carried to the manu- 
facturer as a model by which to make a new one and in- 
formed the carrier at the time that the mill was stopped 
and that the shaft must be delivered immediately. The 
carriage of the shaft having been delayed, in consequence 
of which a new shaft was not received for some days after 
the time when it would have been received had the broken 
shaft been carried promptly, during which time the mill 
was stopped, the plaintiffs brought an action against the 
carrier for the loss of profits occasioned by the stopping. 
of the mill during the delay in procuring new shaft... The 
court held that the rule for estimating damages for. the 
breach of such contracts “should be such as may be fairly 
and reasonably considered as arising naturally, i. e., ac- 
cording to the usual course cf things, from such breach 
of contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parties, at the 
time they made the contract, and that if the special gir- 
cumstances under which the contract was actually made 
were communicated by the plaintiffs to the defendants, 
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and thus known to both parties, the damages resulting 
from its breach, which they would reasonably contemplate, 
would be the amount of injury which would ordinarily fol- 
low from a breach of the contract under these special 
circumstances so known and communicated. But that, on 
the other hand, if these special circumstances were un- 
known to the party breaking the contract, he, at most, 
could be supposed to have had in his contemplation only 
the amount of injury which would arise generally, and 
could be held liable only to that extent for the breach of 
the contract.” This doctrine has been approved in the 
federal courts, as well as in many of the state courts. 
* & * 
Duty of Carrier in Absence of Routing Instructions. 

Ohio.—“A shipment was offered to us at A for for- 
warding to B, to which point no through rates were in 
effect, but several combinations being possible. We for- 
warded the goods via C at the combination rate applicable 
via that gateway. Claim has now been presented against 
this company for protection of a lower combination ap- 
plicable via D, another gateway. Will you kindly advise 
if carriers are required to forward shipments in such 
cases via route via which the lowest rate can be made, 
even though it be circuitous, and no rate or route being 
specified in bill of lading?” 

Former rulings and decisions made by the Interstate 
Commerce Commission indicate that it was the intent of 
that body to require carriers having two available routes 
to select the route and forward shipment via that avaik 
able route over which the *lowest charge for transporta- 
tion applies. Paragraph 214, Conference Rulings, Bulletin 
4, provides: “In the absence of specific through routing 
by shipper, it is the duty of the agent cf the carrier to 
route shipment via the cheapest reasonable route known 
to him.” On May 10, 1910, the Commission ruled that a 
carrier would “be held responsible for any excess charges 
that may directly accrue from its error in forwarding the 
shipment to destination via any other than the cheapest 
available route.” In Poor Grain Co. vs. C. B. & Q. R. R. 
Co. et al., 12 I. C. C., 469, the Commission held that where 
a shipper gives no routing directions, and the carrier for- 
wards the traffic over one route when another route carry- 
ing a lower rate is equally available, the carrier will be 
liable to the shipper for the difference between the higher 
rate and the rate applying over the less-expensive route. 
The controlling factor is, not whether the other route was 
more circuitous, but whether it was the cheapest and was 
available. 


Will Not Suspend Coal Advance 


Memphis, Tenn., March 31.—Memphis has lost her 
fight to have the Interstate Commerce Commission 
suspend the advance in coal rates to this city. W. A. 
Percy, who is representing the coal consumers, has 
received the following telegram from the secretary of 
the Commission: 

“Commission today decided not to suspend ad- 
vances in coal rates to Memphis. This action is without 
prejudice to the complainants’ right to file formal com- 
plaint assailing unreasonableness of advanced rate.” 

Discussing the case, upon which the shippers and 
railroads originally tried to reach an agreement, but 
failed, Mr. Percy said: 

“The obnoxious tariffs become effective to-morrow. 
On the 3d we will file the formal complaint assailing 
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the reasonableness of the increase of the coal rate from 


$1 to $1.10 per ton. The complaint will be against the 
Louisville & Nashville, Illinois Central and Frisco rajl- 
roads. It will be answered by them, proof taken, and 
the case heard and determined at the September session 
of the Commission. Should the $1 per ton rate be 
then restored, a refund-will be ordered of 10 cents per 
ton to the persons paying the freight. 


“The failure to suspend does not mean the ap. 
proyal of the raise, but simply that the $1.10 is not 
so manifestly excessive as to warrant the interference 
by the Commission with the regular course, i. e., that 
the railroads shall establish the rate, and if objection. 
able, formal complaint shall be made after the rate 
becomes effective. Before it is effective no formal com- 
plaint can be filed. Informally we have presented full 
petitions to the Commission protesting against the ad- 
vance,” 


Status Quo is Unchanged 





Concord, N. H., March 31.—“The committee is un- 
able to recommend any final solution of the rate ques- 
tion.” 

This is the conclusion reached by the special com- 
mittee appointed by the New Hampshire House of 
Representatives, of which Rosecrans W. Pillsbury is 
chairman, early in the present session to investigate 
the question of passenger and freight rates on the 
Boston & Maine Railroad in New Hampshire. The con- 
mittee, in its report to the House, a few days ago, 
declares that a more etxensive investigation is necessary, 
and asks leave to make a future report, with a draft 
of a bill covering the rate problem “when it is known 
whether or not a public service commission is to be 
established and what the powers of that commission 
are.” 

The committee recommends that provision be made 
for a full and complete examination of the whole sub- 
ject, and that during the period of such investigation 
the present rate schedules, many of which have been 
declared by the Supreme Court of New Hampshire to 
be illegal, be permitted to remain in force. 

During the extensive examinations and hearings 
that have been conducted by the committee, Louis D. 
Brandeis of Boston has appeared as special counsel for 
the legislators. 


WILL HEAR SAN PEDRO CASE IN MAY. 
Sacramento, Cal., March 31—Announcement has 
been made that the state railroad commission wil! heat 
the complaint of the Board of Harbor Commissioners of 
San Pedro, alleging excessive rates between’ that point 
and the business district of Los Angeles, on May 11. 


Have you ordered your supply yet? 

The: first edition of Tariff Circular 18-A of the Inter 
state Commerce Commission will be ready in a few days. 

Better send in your order now before that edition is 
exhausted? 


Prices On the back cover page. 
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LEADING COMMERCIAL AND 
TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and _ transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 


United States. 
Officers 
J. C. Lincoln, President, 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President, 
Mer. Transp. Dept. Board of Trade, 
Chicago, Ill, 
W. D. Hurlbut. Secretary-Treasurer, 
T. M., Wisconsin Pulp & Paper Co., 
389 Jackson Blvd., Chicago, Ill. 


ILLINOIS, 
Lake County Manufacturers’ Association. 
E. P. Sedgwick, Pres., Waukegan. 
National Implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Mer., 
American Trust Bldg., Chicago, Il. 
Sterling 
Manufacturers’ and Shippers’ 
Association, 
In charge of traffic at industries at 
Sterling and Rock Falls, Ill. 


eee eee ee President 
ee Eee Vice-President 
ee pe Secretary-Treasurer 
es Ss RI Ses dese Traffic Manager 





MINNESOTA, 
Northeren Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 


z MISSOURI, 

Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bldg., 
St. Louis. 

Commercial Club. 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club. H.-G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bidg., Kansas City. 


NEW YORK.’ 
Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany, 


TRAFFIC CLUBS 


The Traffic Club of New York. F. E. Her- 
riman, Pres.; C. A, Swope, Secy. 

The Traffic Club of Chicago. John T. 
Stockton, Pres.; Guy S. McCabe, Secy. 

The Traffic Club of Philadelphia, F. A. 
Bedford, Pres.; C. W. Summerfield, Secy. 

The Traffic Club of St. Louis. C. R. Gray, 
Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg. O. M. Ells- 
worth, Pres.; T. J. Walters, Secy. 

The Transportation Club of Indianapolis. 
gohn L. Ketcham, Pres.; L. E. Stone, 
Ssecy, 

The Traffic Club of New England, Boston. 
ay Byrnes, Pres.: Wm. C. Brown, 

Secy 

The Transportation Club of Louisville. 
EY Irwin, Pres.; Fred H. Behring, 

The Transportation Club of Tolédo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 

The Traffic Club of St. Paul. J. R. Jones, 

es.; A. L. Bowker, Secy. 

The Traffic Club of Newark. 


H. G. Krake, Comm’r, 


Chas. Mil- 
ypauer, Pres.; E. G. Weil, Secy. 
he Traffic Club of Seattle. F. W. Parker, 
wee: F. R. Hanlon, Secy. 

he Transportation Club of Detroit, Mich. 
milter G. Norvell, Pres.; W. R. Hurley, 
The Railroad Club of Kansas City, Mo. 
James L. Marens, Pres.: Claude Man- 
love, Secy. 

he Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 
0. F. Redd, Secy, 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During 
Past Week 


Big Four Coal & Coke Co., The, vs. 


C. M. & St. P., Mo. Pac. and D. 
& R. G. (3951). 

Complainant alleges that in the 
course of its business it received 
at Strong, Colo., from Ottumwa, 
Ia., one box car loader, total 
charges assessed and collected be- 
ing $208.80, at a rate of 84% cents 
per 100 lbs. Complainant alleges 
that the rate charged by defend- 
ants was excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants may be made to answer 
such charges, to cease and desist 
from said violations, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $28.80. 


Buffalo Steel Co., The, vs. N. Y. C. 


& H. R. and Ashland & Western 
(3959). 9 

Complainant alleges that during 
the months of October and Novem- 
ber, 1907, it delivered to the N. Y. 
Cc. & H. R. R. R. at North Tona- 
wanda, N. Y., six carloads of steel 
bars, to be shipped at Ashland, O. 
Complainant claims that rate of 
16 cents per 100 lbs. as charged 
by defendants was excessive, un- 
reasonable and unjust, and prays 
that after due hearing and inves- 
tigation defendants may be made 
to answer such charges, to put 
in force more reasonable and just 
rates, such rates not to exceed 13 
cents per 100 Ibs., and asks rep 
aration in the sum of $113.02, and 
for such further order as the Com- 
mission may consider complainant 
entitled to. 


Corporation Committee of Oklahoma 


vs. Atchison, Topeka & Santa Fe 
et al. (I. & S. Docket 36). 

Complainant alleges defendants 
participate in Leland’s Southwest- 
ern Tariff Committee I. C. C. No. 
765; also Sup. 9 thereto, effective 
March 25, 1911, which supplement 
contains rates between Oklahoma 
and Texas points on classes and 
commodities. Complainant alleges 
that Item No. 541 of said supple- 
ment increases the rates on packing- 
house products 2% cents over rates 
in Item No. 230. Complainant fur- 
ther alleges that said increase 
works an unjust hardship on Okla- 
homa packers and gives an unjust 
advantage to packers situated at 
Chicago, St. Louis, Kansas City and 
at Texas points. Complainant prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges and pending 
hearing and investigation by the 
Commission said rates be suspended, 
and for such further orders as the 
Commission may consider complain- 
ant enti‘led to. 


Cottrom Bros. Co., The, vs, Genesee 


& Wyo. R. R. et al. (3943). 


Complainant alleges that on Oct. 
16, 1909, it shipped one carload of 
salt from Retsof, N. Y., to Fremont, 
charges assessed and collected be- 
ing $44, an overcharge of $12.80, 
for which reparation is aske/. 
Complainant further alleges that 
rates from Retsof and other points 
in New York to points in C. F. A. 
territory are excessive, unreason- 
able and unjust, and prays that 

, after due hearing and investigation 
defendants may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the dif- 
ference between the rates charged 
by defendants and the rates found 
to be reasonable and just by the 
Commission, 


Globe Milling Co., The, of Watertown, 


Wis. vs. C. M. & St. P. (3945). 

Complainant alleges: that the rate 
of 91%4c per 100 pounds on rye, from 
Minneapolis, Minn., to Watertown, 
Wis., and that the rate of 10c per 
100 pounds on rye, from Minneapolis, 
Minn., to Milwaukee, Wis., with 
milling-in-transit privileges, products 
of said rye being transported with- 
out further charge to Milwaukee, 
Wis., or Chicago, Ill., are excessive, 
unreasonable and unjust. Complain- 
ant prays that defendant be made to 
answer to such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates, and asks reparation in 
the sum of $495.21. 


Hill & Webb vs. Tex. & Pac. et al. 


(3957). 

Complainant alleges that on Dec. 
15, 1910, it shipped one car of 
corn in shucks, from Torras, La., 
to Lindale, Tex. Complainant fur- 
ther alleges that the rates charged 
by defendants were excessive, un- 
reasonable and unjust, and prays 
that after due hearing and inves- 
tigation defendants may be made 
to answer such charges, to cease 
and desist from said violations, to 
put in force more reasonable and 
just rates, and asks reparation in 
the sum of $14.25. 


Hull, C. W.,. vs. Mo, Pac. and C. M. 
& St. P. (3952). 

Complainant alleges that during 
the month of July, 1908, it shipped 
from Altoona, Kan., to Jefferson, 
Ia., one car of brick, and during 
the month of August, 1908, it 
shipped from Altoona, Kan., to 
Wesley, Ia., one car of brick. Com- 
plainant alleges that the rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lations, to put in force more rea- 
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sonable and just rates, and asks 

reparation in the sum of $16.85. 

Kennedy, M. A., & Co. vs. St. L. S. 
W. and Vicks S. & P. (3954). 

Complainant alleges that on the 
dates of December 4, 5 and 6, re- 
spectively, 1908, it shipped three cars 
of apples from St. Louis, Mo., to 
Monroe, La., at a rate of 40 cents 
per 100 pounds. Complainant fur- 
ther alleges that the rates charged 
by defendants were excessive, un- 
reasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants may be made to 
answer such charges, to cease and 
desist from said violations, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $48.00. 

Lindsay Bros. vs. Gt. Nor. (3947). 

Complainants allege that on Aug. 

11, 1910, they shipped from Minne- 
apolis, Minn., to Froid, Mont., a 
carload of agricultural implements, 
charges assessed and collected be- 
ing $277.65. Complainants allege 
that the rate charged by defendant 
is excessive, unreasonable and un- 
just, and pray that after due hear- 
ing and investigation defendant may 
be made to answer such charges, to 
cease and desist from said violation, 
and ask reparation in the sum of 
$20.31. 

McLaughlin-Gormley-King Co., The, 
vs. Maine 8S. S. Co., M. St. P. & S. 
S. M., Grand Trunk and various 
other roads (3949). 

Complainant alleges that in the 
course of its business it shipped 
from New York, N. Y., to Milwaukee, 
Wis., a carload of brimstone, im- 
ported from Europe, charges as- 
sessed and collected being $231.10, 
at a rate of 35c per 100 pounds. 
Complainant alleges that the rate 
charged by defendants was exces- 
sive, unreasonable and unjust, and 
prays that after due hearing and in- 
vestigation defendants may be made 
to answer such charges, to cease 
and desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $33.28. 

Minneapolis Steel & Machinery Co., 

The, vs. C. M. & St. P., C. Gt. W., 





tinues for a period of two years. 




















Orders Reduction in Switching Rate 


Indianapolis, Ind.. March 31.—The Monon has been 
ordered to reduce its switching charges at Crawfordsville 
from $5 to $3 per car. This cut is made by the Indiana 
railroad commission in deciding the suit brought by the 

. Mercer-Wheeler Lumber Company against the Monon 
and the Vandalia. The complaint as to the last-named 
line has been dismissed, but the Monon is required to 
file its new switching tariff with the commission, to be- 
come effective not later than April 15. 


And it is further ordered, that the Monon shall not 
be required to furnish cars for outbound traffic loaded 
on its line at Crawfordsville when the movement from 
the junction point with the Vandalia is to be over the 
line of the Vandalia, but in all such cases the line which 
is to perform the transportation service shall furnish the 
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Minn. & St. L., Ill. Cent. and K. C. 
Sou. (3948). 

Complainant alleges that in the 
course of its business it shipped 76 
earloads of structural -steel from 
Minneapolis, Minn., to Miami, Ariz., 
total charges assessed and collected 
being $61,447.27, at a rate of $1.705 
per 100 pounds. Complainant al- 
leges that the rates charged by de- 
fendants were excessive, unreason- 
able and unjust, and prays that after 
due hearing and investigation de- 
fendants may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable, and just rates, and 
asks reparation in the sum of 
$10,312.87. 


New England Coal & Coke Co., The, 


vs. Norf. & West., B. & O., C. & O., 
Virginian Ry. and West. Md. (3856). 


Complainant alleges that.in the 
course of its business at various 
times it had, and still has, reason 
to send its boats to the piers of the 
defendants, situated at Norfolk, 
Va., Baltimore, Md., and Newport 
News, Va., to be loaded with coal. 
Complainant further alleges that 
defendants have established a rule 
charging Owners or charterers of 
vessels a certain rate per ton on 
coal so loaded, such rate being 
known as “rate for trimming and 
levelling.” Complainant likewise 
alleges that as its boats are self- 
trimming and _ self-levelling and 
built especially for the _ carry- 
ing of bulk cargoes, rates charged 
by defendants are excessive, un- 
reasonable, discriminatory and 
unjust, and prays that after due 
hearing and investigation de- 
fendants may be made to answer 
such charges, to cease and desist 
from said violation, and that Com- 
mission decide a just and lawful 
rule for the trimming and levelling 
of cargoes of coal, and for repara- 
tion in the sum of $51,196.56, with 
interest at 6 per cent, and for such 
further orders as the Commission 
may consider complainant entitled 
<0. 


O’Halloran & Jacobs vs. Bangor & 


A. and Can. Pac, (3953). 


tion point. 


The order con- 
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Complainants allege that on No. 
vember 11, 1908, they shipped from 
Monson, Mo., to North Tonawanda, 
N. Y., one car of roofing slate at a 
rate of 30 cents per 100 pounds. 
Complainants further allege that 
the rate charged by defendants was 
excessive, unreasonable and unjust, 
and pray that after due hearing 
and investigation defendants may 
be made to answer such charges, to 
cease and desist from said viola. 
tions, to put in force more reason- 
able and just rates, and asks repara- 
tion in the sum of $74.94. 


Rogan, R. M., vs. Va. & S. W. and 


Sou. Ry. (3950). 

Complainant alleges that in the 
course of his business he shipped 
three consignments of lumber from 
Church Hill, Tenn., to Johnson City, 
Tenn. Complainant further alleges 
that the rates charged by defend- 
ants were excessive, unreasonable 
and unjust, and prays that after due 
hearing and investigation defendants 
may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and 
asks reparation in the sum of $54.00. 


Southern Queen Range Co. vs. C. N. 


GO. &.T. Be: tem ONG F.C. C.& 
St. L. (3955). 

Complainant alleges that on Octo- 
ber 2, 1909, it shipped a consign- 
ment of steel sheets, loose, from 
Brackenridge, Pa., to Chattanooga, 
Tenn., rate being based on the 
second class under Southern Classi- 
fication.. Complainant further al- 
leges that Southern Classification 
classifies stee! sheets in crates or 
bundles at sixth-class rate, and sees 
no reason why steel sheets, loose, 
should not be carried under the 
same class. Zomplainant also al- 
leges that the rates charged by de 
fendents are excessive, unreason- 
able and unjust, and prays that 
after due hearing and investiga 
tion defendants may be made to 
answer such charges, to cease and 
desist from said violations, to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $58.99. 


empty cars to the Monon at the junction point to be 
taken to the point of loading and returned to the junc 


The order also stipulates that the Monon shall not 
be required to surrender any rights or privileges in the 
movement of outbound freight from Crawfordsville, 
granted by the act of 1907. 


CONTINUES TRANSIT RATE SUSPENSION. 


Washington, D. C., March 31.—The Interstate Com- 
merce Commission has issued an order continuing until 


July 29 the effective date of supplement 3 to I. C. ©. 





No. A-7996 of the Illinois Central Railroad. This issue 
affects transit privileges on starch at Cedar Rapids, Ta. 
It was to have gone into effect to-morrow, but is held 
up pending the determination of the Douglas case, a hear 
ing on which was had before Commissioner Clark 4 
Chicago the early part of the month. 
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On Railway and Other Questions 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


NEWSPAPER COMMENT 


of National and Local Interest. 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with it neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau. 





It is, of course, too early to predict with any de- 
gree of certainty what the course of business will be 
in the immediate future, but there are certain general 
features of the situation which indicate decided proba- 
bilities. 

It is a tribute to the confidence of the country in 
the President that so sudden and unexpected a military 
movement could be made as has recently transpired, in- 
volving on the surface the possibility of trouble with 
a neighboring power, without causing a ripple of ex- 
citement in the country, or the least tremor in the 
stock market. Under another regime it would have 
ben quite different, but it is universally felt now that 
no hasty, ill-advised, aggressive action at the risk of 
disturbing relations, and unsettling business stability, 
will be undertaken, and events are justifying this con- 
fidence. The indications are that the presence of a 
large body of United States troops in Texas has already 
had a tranquilizing effect on the contending parties 
over the border, and everyone is satisfied, however, 
serious the internal trouble of Mexico may become, 
that our army is there, not to foment or put down 
revolution, not to coerce or invade a friendly state, but 
simply to be ready to protect our citizens and their 
interests promptly and effectually in case of need. 

Another fact bearing on the business future is the 
increased confidence shown in our securities by foreign 
investors, This is testified to by everyone in a position 
to know, and it is asserted that not only are more of 
our securities being listed on foreign exchanges than 
ever before, but that very large amounts of bonds 
have been recently placed on the other side through 
private transactions of which no public record is made. 
It is possible that this foreign increase of confidence 
is largely due to the decision of the Interstate Com- 
merce Commission, which, while it refused permission 
to the roads to increase their rates, stated in an official 
and undeniable way, which had never been done before, 
that they are now earning enough for running ex- 
penses and to pay dividends, and that there would be 
no attempt made to prevent their doing so in the future. 
So the socalled adverse decision may turn out to be 
a blessing in disguise, and a bull card for the roads. 

Other favorable facts are decided signs of revival 
in the steel trade, and the conviction that, no matter 
What the decision of the Supreme Court in the Oil 
and Tobacco cases may be, the business of the country 
is not going to be brought to a standstill, It is not 


‘to be supposed for -a moment that the vast interests 
involved, with all the ability they can command, have 
hot contemplated the possibility of the great combina- 
tions being dissolved, or will not be ready in that case 


With some workablé plan by which the wheels can be 
kept 


moving. Even should embarrassment and uncer 


tainty ensue, 
session, 


which is possible, Congress will be ‘= 
and can promptly relieev the situation by 
providing that the Sherman act shall apply only to 
harmful combinations, it being left to the courts to 
determine which are harmful. Those are the conditions 
under which, in England and Germany, most of the 
business of those countries is being transacted, by com- 
binations, and there has never been any dissatisfaction 
about them, or any question of bringing them into 
politics. 

Of course, tariff discussion is always liable to 
cause disturbance, but it is the well-nigh universal 
opinion that, aside from passing the reciprocity bill, the 
House will, at the outside, not take up more than one 
or two schedules, and it is possible they may conclude 
it will be wisest to put them over till December. 

After all, the future depends more than any thing 
else on the crops, and at this season anything in regard 
to them would be pure guessing. Still it can be said 
that a large area of winter wheat is looking well; 
that more cotton than ever before is being planted: 
that the corn product to the acre will be increased; 
and that in a country as large as ours, with its variety 
of climate, anything like total crop failure is well-nigh 
impossible. Further, that the chances are a good deat 
more than even for at least average crops all around, 
with possibilities for doing much better, and that on 
the whole the outlook at the present time is cheerful 
and encouraging.—Cincinnati (O.) Enquirer. 

+ * a 

Harper’s Weekly asks, “What is the right way to 
determine the reasonableness of railway rates?” 

If we could get an authoritative answer to that 
question, the railroad question would be easier. We do 
not understand that the Interstate Commerce Commis- 
sion found it necessary to answer it in any general way 
in the recent decisions. But that is what the general 
discusion seems to be working toward. Last year Sena- 
tor La Follette cited the Supreme Court in favor of the 
view that a physical valuation of railway properties is 
the right basis of judgments as to the reasonableness 
of rates. Woodrow Wilson, in his campaign last au- 
tumn, while advocating the making of a physical valua- 
tion, pointedly declined to accept that as the only basis 
of such judgments. The railroad heads, having pretty 
generally accepted the contention that rates must be 
reasonable, also, as a rule, reject to that basis; but by 
no means all of them stand out for “what the traffic 
will bear.” One of them, President Finley of the South- 
ern, has been trying hard to work the thing out and 
make his view clear to the public. 

His view is that ‘the only just method of deter- 
mining the reasonableness of transportation charges is 
to measure them by the service performed.” Asked how 
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to apply that yardstick, he explains at length and forci- 
bly in an address to the Traffic Club of Philadelphia. 
Briefly, two things must always be considered. The cost 
of the service to the carrier determines the level below 
which a rate cannot properly be made. The increased 
value given to the commodity by transportation, which, 
of course, measures the value of the service to the ship- 
per, marks the maximum limit, up to which the rate must 
not be brought, as if it were traffic would stop. In 
determining what is reasonable between those two levels 
under any set of conditions, expert judgment must be 
taken and many things considered—competition, other 
rates of the same carrier, the rates of non-competing 
carriers under similar conditions, rates on substitute 
commodities, risks of all sorts, the volume of traffic, 
the state of business. If a railroad goes down because 
its rates are in this way made reasonable, that is its 
misfortune; if it thrives, that is its good fortune. Its 
capitalization or -the physical valuation of its proper- 
ties can come into the question in only one way; if in 
good times the whole mass of its charges fails to yield 
a fair return on the capital invested, that is presumptive 
evidence that a higher level of charges is “reasonable.’— 
Keokuk (lIa.) Democrat. 


x a * 


That the great railroads of the country are making an 
cffort to adjust themselves to the situations arising out 
of increased traffic and adapting the most effective de- 
vices for the prevention of accidents, is evident in the 
reports recently made. The Illinois Central shows that 
during the year it carried 30,000,000 passengers without a 
single fatality. The so-called Harriman roads carried 
50,000,000 passengers, and not one of them was killed. 
The Pennsylvania carried 130,000,000 without a single fa- 
tality. 

The figures for other roads, however, are not so sat- 
isfactory, because in the reports of the Interstate Com- 
merce Commission for the year 1910 it is shown that the 
total deaths of passengers in railroad accidents was 217, 
as compared with 130 in 1909, 165 in 1908, and 410 in 1907. 
This does not include deaths occurring in other ways than 
by train accidents. 

In-the British Isles, for the same period, it is reported 
that only one passenger was killed during 1909. 

With the immense distances traversed by the Ameri- 
can railroad systems the showing is not as bad as it would 
be in a country where the lines are shorter, but there is 
in this statement something that shows us what may 
be done under a more nearly perfect system of control 
and better conditions as to roadbeds and equipment. 

There are many reasons why an American railroad 
cannot be in a short space of time brought under the 
immediate and perfect control which characterizes the 
British and continental roads of Europe, but we are near- 
ing the time when that degree of care and that measure 
of expenditure and management will be demanded.—Spring- 
field (Ill.) State Register. 





The Traffic World pleases you, tell your friends about it. 
If it displeases you, tell us. 
suggestions and will give them our careful consideration. 
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Craffic World Changes 


H. J. Herrold has been appointed general agent of 
the Algoma Central & Hudson Bay and the Manitoulin 
& North Shore railways, with headquarters at Sault Ste. 
Marie, Ont, 


F. B. Rowley has been appointed commercial agent 
of the Lake Erie & Western Railroad Company, with 
headquarters at Minneapolis, Minn., vice George (, 
Knoche, deceased. E. J. Lewis has been made soliciting 
freight agent, with headquarters at the same city 


Announcement has been made that the general offices 
of the Live Oak, Perry & Gulf Railroad Company have 
been removed from Live Oak to Dowling Park, Fla. 


The Minneapolis & St. Louis and the Iowa Central 
railways have announced the following appointments: 
B. F. Moffat, commercial agent at Omaha, Neb., vice 
Morrell Law, assigned to other duties; W. E. Wither- 
spoon, general agent, traffic department, St. Paul, Minn., 
vice Mr. Moffat; G. W. Harris, traveling freight agent, 
with headquarters at Mason City, Ia.; E. J. Naylor, gen- 
eral agent, traffic department, San Francisco, Cal., vice 
C. B. Condon, resigned to engage in other business, and 
J. A. Fitzpatrick, general agent, traffic department, Los 
Angeles, Cal., vice Mr, Naylor. 


Max Thielen of San Francisco has been appointed 
attorney for the state railroad commission. The new 
official is a graduate of the University of California and 
the Harvard law school. 
missioner Eschleman. 


He was a classmate of Com- 


Frank J. Howell has been appointed freight solicitor 
in connection with the Detroit, Mich., agency of the Star 
Union Line. 


Have you ordered your supply yet? 

The first edition of Tariff Circular 18-A of the Inter- 
state Commerce Commission will be ready in a few days. 

Better send in your order now before that edition is 
exhausted? 


Prices on the back cover page. 





Young man, fifteen years’ R. R. experience, last six 
years in Freight Traffic Dept., 
desires change of ‘location; prefers position in 
Freight Traffic Dept., either R. R. or Industrial. 
Address C. T. B., Traffic World, Chicago. 


now employed, 


We welcome criticisms or 
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POSITION WANTED 


Commerce Lawyer, well versed in corpora- 
tion, constitutional and interstate commerce 
law. Employed at present with commerce 
lawyer, but wishes position of greater oppor- 
tunities, preferably with a railroad, where he 
can make commerce law a specialty. Salary 
to start, $3,000. 


H. M.-18 TRAFFIC WORLD 
CHICAGO, ILL. 





YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER C. HUEBNER 
(UNIVERSITY OF PENNSYLVANIA) 

An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the. coun- 
try, the organization of the traffic departments 
of typical lines, the division of labor, the han- 
dling of Red Ball,freight; how freight and pas- 
senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 

This work is the result of long study by its 
authors. In addition, it has had the benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
fields. 

Two volumes, over 900 pages, illustrated with 
over 150 charts, maps and reproductions of forms 
actually used on American railroads to-day. 
Thoroughly up-to-date. 
































POSITION WANTED 


Young man, 32 years of age, ten years’ 
experience in railroad general freight depart- 
ment and commercial house, handling 
rates, claims, etc., desires railroad or 
commercial position. Best references. VW— 


09, Traffic World, Chicago. 





















Price $5.00 Net; Cartage Extra 


THE TRAFFIC SERVICE BUREAU 


Old No. 126— 30 So. MARKET ST., CHICAGO, ILL. 


MEMBERSHIP 


IN THE 


TRAFFIC SERVICE BUREAU 
or VALUE 


THE BIG SHIPPER —whose traffic manager might otherwise have to make frequent trips to 
Washington. 


THE SMALLER ONE—whose traffic manager has other work, hence cannot give to traffic 
matters that careful study which enables him solve some of those difficult traffic problems. 


THE SHIPPER WHO HAS NO TRAFFIC MANAGER-—and who, in conse- 
quence, frequently doesn’t know concerning the legality of some rate, the validity of some 
claim, the proper interpretation of some ruling, etc., etc. 


LET US EXPLAIN FURTHER—WRITE US TODAY 


THE TRAFFIC SERVICE BUREAU 


OLD NU s 
NEW NUMBER. 30 SOUTH MERKET STREET CHICAGO, ILL. 
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CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, 





GA. 
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Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom _ House Brokers, ete. 


“UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, 


IND. 





































BALTIMORE TRANS- 
FER CO. 


t & Lombard Sts. 


BALTIMORE, MD. 





GREANEY BROS. 
88 N. sth St. 


BROOKLYN, N. Y. 
a 





J. C. BUCKLES TRANS. 
co. 


217-219 W. ad St. 
CINCINNATI, 


OHIO 








CLEVELAND STORAGE 
co. 
CLEVELAND, OHIO 


BUCKEYE TRANSFER & 
STORAGE CO. 


COLUMBUS, OHIO 








THE BENEDICT WARE- 
HOUSE & TRANS. CO. 


15th and Welton Sts. 
= DENVER, COLO. 





DENVER TRANSIT & 
WAREHOUSE CO. 


COLO. 


DENVER, 


E. S. BELDEN & SONS 
HARTFORD, CONN. 
A 





HARRISBURG TRANS 
FER CO. 


Pennsylvania Depot 
HARRISBURG, 







PA. 




















3 
| 
| 
| 


LOS ANGELES, 








| ADAMS TRANSFER & 
STORAGE CO. 
228 W. 4th St. 


| KANSAS CITY, 


MO. 





- CALIFORNIA WARE- 
HOUSE CO. 


CAL. 


COMMERCIAL WARE- 
HOUSE CO. 
LOS ANGELES, 


CAL. 














wo 


MINN. ‘TRANS. & STOR- 


| AGE CO. 
122 S. 5th St. 
MINNEAPOLIS, MINN. 





| THE PECK & BISHOP 
| Co. 
| NEW HAVEN, 


PATTERSON TRANS- 
FER CO. 


MEMPHIS, 


TENN. 





F. A. WALSH & CO. 
| MILWAUKEE, 


WIS. 





CONN. 
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| OMAHA VAN & STOR. 
| AGE CO. 


OMAHA, 


NEB. 


PHILADELPHIA WARE. 
HOUSE CO. 


PA. 


_ PHILADELPHIA, 





PROVIDENCE WARE- 
' HOUSE CO. 


PROVIDENCE, R. 1 


| THE COLORADO 
| TRANSFER & STORAGE 
| CO. 

| PUEBLO, 


COLO. 





‘BOWMAN TRANSFER $. 
































WARWICK - THOMSON 
co. 


654-660 West 34th St 
NEW YORK 








- SOUTHWEST TRANS- 
& STORAGE CO. 
OKLAHOMA CITY, 


FER 


OKLA. 







& W. CO. 
708 E. Main St. 

| RICHMOND, VA. 
BROWN TRANS. & Dir 
STORAGE CO. | 

goo S. 6th St. 

ST. JOSEPH, MO. 
BINGHAM 
MERCHA 
. igs > a: . 4 wt 

SEATTLE TRANSFER 
co. BUFFALO, 
SEATTLE, WASH. "OO, a6 
ioring 
phone } 
GEORGIA LIGHTERAGE pete 
& TRANSFER CO. Co., IN 
{ 
SAVANNAH, GA. ye 
duced | 
and Pac 
i. iat oe oe MIDLAN! 
AMERICAN STORAGE & § gh. 
MOVING CO. me lake as 
Chicago 
| ST. LOUIS, MO. aw 8 
tractors 
ee = 
THE TOLEDO WARE | tie 
HOUSE CO. pALLAs, 
1309-19 Lagrange Street. ol a 


| 
| 
| TOLEDO, OHIO 
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Street. 
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itors in the central and Eastern States have found it greatly to their advan- 


tage to establish distributing warehouses or branch factories at the Missouri 


rivés.2=" 


locating a distributing warehouse or a branch factory in the middle west it 


will be worth your while to communicate with us. 


TO MANUFACTURERS: 


To reach the western trade promptly and economically many of your compet- 


THE TRAFFiC WORLD AND TRAFFIC BULLETIN 


Perhaps you are planning to do the same. 


interest to present to you. 


Address 


Business Men’s League of St. Joseph, Mo. 


Commissioner. 


In many important lines St. Joseph is the Leading Merchandise 


Distributing Center west of the Mississippi River. 


We have something of real 


During 
the year 1910 westérn retail dealers tothe number of 5,000 
made personal visits to this market to purchase goods. 





If you are thinking of 


Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom House Brokers, etc. 





BINGHAMTON, N. Y. 


MERCHANTS’ WAREHOUSE COM- 
PANY. Storage, transfer and fer- 
warding. The Quackenbush Company. 





BUFFALO, N. Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “‘Unsurpassed 
facilities” for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 683. 





CHICAGO, ILL, 


FREIGHT FORWARDING 
CO., INC., 448 Marquette Bidg. Car- 
load distribution to all railroads at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WAREHOUSE & TRANS- 
FER CO., 48d and Robey Sts. Belt 
line warehousing and reshipping with- 
Out teams. Carloads received rail or 
lake and cae rail, L. C. L., at 
Chicago rates. Insurance rate, 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
custom house attorneys. 





DALLAS, TEX. 


W.M BDWARDS, JR., 113 Austin St. 
General transfer and forwarding 
agent; reshipping; storage; ware- 
house. Carloads or less consigned to 
our care will be delivered promptly. 


DETROIT, MICH. 


B. FERGUSON CO., LTD., foot of 
Fourth St. Authorized cartage — 


CO. General cartage and forwarding. 
Special attention to carload distribu- 
tion. 


THE READING TRUCK CoO., 6th and 
Congress Sts. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
Line steamers. Special attention given 
to distribution of carload freight for 
two or more parties. Merchandise de- 
livered as ordered. ; 





ELMIRA, N. Y. 


ELMIRA STORAGE & SUPPLY CO. 
General storage, transferring and for- 
warding. Warehouses accessible to all 
railroads. Prompt service. 





LOS ANGELES, CAL. 


LOS ANGELES TRANSFER CoO., 830 
. Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty. Established 1885. 





LOUISVILLE, KY. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 





ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general s e. Drayage facili- 
ties. Cars promp handled. Custom 
house entries attended to. Insurance 
18¢. connections. 


BONDED EXPRESS & TRANSFER 
CO. Distributers of bulk shipments, 
bene Ss or less. Consignments so- 
c 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONEER TRANSFER, 
615 Tribune Bldg. General transfer 
and distributing agemts. Carload dis- 
tribution our specialty. Reliable and 
prompt. Established 1872. 





SCRANTON, PA. 


MERCHANTS’ WAREHOUSE co. 
Commercial storage, transfer and for- 
warding; railroad sidings. The Quack- 
enbush Co., proprietors. 





WILKESBARRE, PA. 
MERCHANTS’ WAREHOUSE CO. 


Storage, transfer and forwarding. The 
Quackenbush Co. 
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REPRODUCTION BEGUN 


Conference Rulings Bulletin 


NUMBER 5 
Expected Any Day 


Photographic Reproductions, Printed on Good 
Paper—Regular Tariff Size 
CANCEL ALL PREVIOUS ISSUES 
MANY IMPORTANT CHANGES 


YOU MUST HAVE THESE ISSUES 


TO BE UP TO DATE 


SINGLE COPIES .. 


B-5 
. 85c SINGLE COPIES .. . 35c 
. . 80c EACH |} 10 to 25 “o.6h6l..™hlUw©)hCU©«€6800 EACH 
Pe aM. 25 to 100 25c =“ 
a. * 100 to 500 ve ee 
a Over 500 OY ny Shae gt 


Orders for 10 copies or less, by mail, postage paid. Larger orders 
by mail, express or freight, at consignee’s option and expense. 


THE TRAFFIC SERVICE BUREAU 


30 South Market St. Old Number (126 Market St.) Chicago 


ORDER NOW 
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